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                                                                                  November 27, 2020 

Robert Day 
Senior Specialist Business Planning 

Ontario Securities Commission 
rday@osc.gov.on.ca  
 
 
OSC Notice 11-791 – Statement of Priorities Request for Comments 

Regarding Statement of Priorities for Financial Year to End March 31, 2022  
 

Kenmar Associates appreciates the opportunity to comment on the Proposed 
Priorities.  

 
Kenmar Associates is an Ontario-based privately-funded organization focused on 
investor education via on-line research papers hosted at 

www.canadianfundwatch.com.  Kenmar also publishes the Fund OBSERVER on a 
monthly basis discussing investor protection issues primarily for investment fund 

investors. An affiliate, Kenmar Portfolio Analytics, assists, on a no-charge basis, 
harmed investors and/or their counsel in filing investor complaints and restitution 
claims. 

 
Executive Summary  
 

Kenmar acknowledge that the OSC, particularly since the onset of the pandemic, 

has been focused on and steadfast  in reducing the “burden” experienced by 
registrants in complying with securities laws. Unfortunately, we cannot identify a 

similar commitment in protecting retail investors. Focussing on the right 2021-22 
priorities would, in our view, help rebalance the situation. 
 

We are struck by the sheer number of priorities and the increasing number of 
initiatives diverting attention from core investor protection. Many initiatives have 

been dragging on for years adding to an ever increasing backlog of “to do” work. 
This, to some extent, is the product of a regulator with multiple mandates. Words 

like continue suggest there is no end in sight to deliberation and contemplation.  
We are concerned that many of the identified ‘priorities’  are not associated with 
specific milestones, deadlines or completion dates making it virtually impossible to 

gauge progress or hold the Commission accountable. The old management adage” 
What gets measured, gets done” applies here.  

 
Given that the OSC anticipates adjusting its priorities to accommodate any changes 
due to the recommendations ( expected by year end) from the Taskforce following 

their consideration by the Government of Ontario, Kenmar have decided not to 
spend much effort on current priorities that could change as a result of political 

decisions. Needless to say, we are concerned because the Ontario Government’s 
over-ride of the DSC ban was a truly disturbing and investor confidence shattering 
event.  

 

mailto:rday@osc.gov.on.ca
http://www.canadianfundwatch.com/
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Kenmar are particularly worried about the Ontario Taskforce proposal to revamp 
the OSC.  Amending securities legislation to require the regulator to become a 

partner in industry innovation crosses the line especially since the OSC is already 
challenged with its existing investor protection mandate .Playing the role of market 

promoter and enforcer simultaneously would lose whatever remains of investor 
confidence .Kenmar would begin advocating for a separate agency focussed on 
financial consumer protection within hours of any government decision to expand 

the OSC mandate.  
 

 
                       Commentary on priorities cited  
 

Here are our comments/suggestions for the 2021/2022 priorities:   
 

Implement Mutual Fund Embedded Commissions Policies and Ontario 
Regulatory Response to Deferred Sales Charges (DSC): The Commission 
stands alone among CSA members in not banning DSC’s. A securities Commission 

having a priority to retain a toxic product is truly twisted reasoning. It is an insult to 
all the research and investor input that led the rest of Canada to ban the product.  

 
The DSC option causes harm to investors of modest means and is not socially 

responsible regulation. See Ontario DSC Rules Promote Wealth Inequality 
https://www.morningstar.ca/ca/news/203482/ontario-dsc-rules-promote-wealth-
inequality.aspx This priority is akin to improving slave working conditions instead of 

banning slavery. The OSC could lead by example and cease work on retaining the 
dinosaur DSC sales option. The freed up resources could be applied to more 

meaningful and productive tasks such as work on ESG opportunities. 
 
Based on our reading of the comments received with respect to the OSC DSC 

consultation, there is ZERO investor support for the retention of the DSC option. 
The only beneficiaries of not banning the DSC will be certain fund manufacturers, 

fund dealers and their salespersons.   
 
A recent MFDA  report shows that a large proportion of households served by MFDA 

advisors are mass market (less than $100,000 in cash and investments).These 
mass-market clients continued to have the highest concentration of deferred sales 

charge funds (33% of assets), the report said. And DSC funds made up almost half 
the assets of advisors with books under $2 million. In other words, Canadians with 
modest amounts to invest were the most likely group to be unnecessarily 

handcuffed to DSC funds .It is troubling that the OSC/Ontario Government is 
allowing this to happen to its citizens. 

 
We strongly recommend that the Commission re-consider its position and join with 
all the other members of the CSA in banning DSC mutual funds. A fragmented 

approach causes investor confusion, adds to regulatory burden and de-legitimizes 
the informed decision of all other CSA jurisdictions 

 

https://www.morningstar.ca/ca/news/203482/ontario-dsc-rules-promote-wealth-inequality.aspx
https://www.morningstar.ca/ca/news/203482/ontario-dsc-rules-promote-wealth-inequality.aspx


Kenmar Associates  
 

3 
 

Strengthen Investor Redress through the Ombudsman for Banking 
Services and Investments (OBSI), through Policy and Oversight Activities:  

This has been on the Commission’s priority list for years with no action to deal with 
the ongoing inability/unwillingness to address low-ball offers and settlements and 

the decline in industry complaint handling integrity in general.  
 
For the past decade binding decisions have been recommended and discussed ad 

nauseam. We would have assumed that the endless consideration of this 
recommendation would have already included the planned analysis. Was the OSC 

seriously considering this option? Are we to believe that no one has yet analyzed 
what binding decisions would require - impact, cost over all these years? The 
consultation paper timidly says “provide analysis..”. This isn’t equivalent to 

“develop an implementation plan”. And what the heck does “To achieve better 
results for investors, the OSC will continue its efforts to strengthen OBSI in its role 

as the independent dispute resolution service.” really mean? What efforts? Here’s 
some immediate ideas. Give OBSI the mandate to investigate systemic issues, deal 
with complaints involving segregated funds and periodically increase the 

compensation limit as recommended in the Battell report.  
 

This feeble approach to external complaint handling seriously undermines the OSC’s 
commitment to investor protection. To be frank, Kenmar are outraged at the OSC’s 

determination not to make a decisive decision in the best interests of the citizens of 
Ontario. Procrastination is not congruent with the OSC’s declared vision and mission 
statements. We also remind the OSC that investor redress is not the only role of a 

financial ombudsman service- improving the “system” is also a key element of an 
ombudsman.    

 
We note that the Ontario Taskforce to modernize securities regulation has 
recommended a binding decision mandate along with an increase in the maximum 

compensation amount to $500K. The 2016 Battell report recommended that the 
limit be adjusted based on a formula. The $350 K limit has never been adjusted 

since the formation of OBSI. It’s decision time. 
 
Benchmarks: Internationally, the award limit at UK Financial Ombudsman Service 

was increased in 2019 from £150,000 to £350,000, and all awards are binding. In 
Australia, where AFCA decisions are also binding, the monetary compensation limits 

vary depending on the subject matter of complaint. For example, the limit is 
AUS$250,000 for complaints relating to General Insurance Brokering and AUS$1 
million for small business loans. The limit that applies for general securities 

complaints at AFCA is AUS$500,000 and the amount claimed by the complainant 
must not exceed AUS$1 million.  

 
The OSC/ CSA should consider the establishment of a fund, or the use of an 
existing fund, to ensure that where investor losses are attributable to a Firm that is 

no longer solvent or no longer registered, compensation is available for harmed 
investors. An investor redress fund established to address such shortcomings would 

support investors’ confidence in regulation and regulators, and would provide an 
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incentive for Firms to self-monitor, driving higher levels of investor protection. 
 

Continue to Expand Systemic Risk Oversight: Here’s that word continue again. 

We are pleased that (a) the OSC is continuing to build a domestic derivatives 

framework and to operationalize the necessary compliance and oversight tools 
required to achieve a practical and effective regime and (b) continuing to respond 

to potential risks associated with investment management activities through its 
work on investment funds liquidity risk management and enhanced risk monitoring. 
This is especially important work during these turbulent times. 

 
There are also a number of systemic issues in the wealth management industry but 

current regulatory practices do not appear to be effective at promptly identifying 
them or resolving them. At one time OBSI had the mandate for dealing with 
systemic issues but that mandate no longer exists. We urge the OSC and their 

delegated SRO’s to examine the approach to systemic issues and take definitive 
action(s) to improve the system in the Public interest. This is an item we have 

raised with the OSC over the years and are fatigued at the lack of meaningful 
response.   
 

Foster Inclusion and Diversity: We are pleased that the OSC is focused on 
building and sustaining diversity and ensuring that the employee experience is 

equitable and inclusive for everyone. The decision to implement an Inclusion and 
Diversity Strategy to remove barriers to inclusion at the OSC; and to achieve 
equitable opportunities and a consistent employee experience for all is welcomed. 

In particular, Kenmar notes that the OSC will take actions outlined in the Black 
North Initiative (BNI) CEO pledge to end anti-black systemic racism. We commend 

the OSC for these progressive actions and plans. 
 
Reduce regulatory burden: We are impressed with the speed at which the 

Commission has provided industry relief, granted exemptions and extended 
reporting deadlines. We only wish that the Commission would move with similar 

alacrity when it comes to dealing with investor protection issues. While we can 
understand the need for the relaxations and /or deferrals of certain requirements, 

we urge the Commission to be vigilant to ensure that workarounds and alternate 
methods of working do not endanger or compromise investor protection. Kenmar 
are disappointed at the lack of concrete actions planned to reduce investor burden 

.We recommend that the OSC initiate a formal plan to review the effect of the 
multiple exemptions, relaxations and reductions granted to companies to confirm  

(or not) that there has been no adverse impact on retail investors especially 
vulnerable investors and those with modest incomes  . 
 

Continue Implementation of Client Focused Reforms (CFR): Instead of the 
meek word continue, we would have preferred use of the word ensure.” Continue” 

does not convey any real sense of priority. A key CFR implementation success 
metric should be uniformity of MFDA and IIROC rules, interpretation and 
application. This uniformity will also be an enabler in the event the two SRO’s are 

combined under a new SRO. So far, all we have seen is an exemption that will allow 
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DSC fund sellers to be free of CFR conflict-of-interest requirements for an extended 
period of time. 

 
We certainly hope there will be no regulatory exemptions granted and no further 

extensions permitted. We encourage the development of investor information 
materials in advance of CFR rollout. This will help inform retail investors of the 
expectations they can have of dealers and the rights available to them if they have 

a complaint.  
 

The biggest cause for complaints is suitability and the root cause of that is defective 
risk profiling. We are concerned that the enhanced risk profiling required by CFR is 
not in place for most registrants. From our observations, internationally recognized, 

independent research on risk profiling of client’s KYC profiles (commissioned by the 
OSC IAP, funded by the OSC in 2015) has not led to CSA regulatory reforms or 

changes in Firm business practices. Re Current Practices for Risk Profiling in 
Canada And Review of Global Best Practices 
https://www.osc.gov.on.ca/documents/en/Investors/iap_20151112_risk-profiling-

report.pdf  The study found that most of the questionnaires (83.3%) in use by the 
industry are not fit for purpose - they have too few questions, poorly worded or 

confusing questions, arbitrary scoring models, merge multiple factors (75%) 
without clarity or have outright poor scoring models. Fifty five percent had no 

mechanism to recognize risk-averse clients that should remain only in cash. 
 
Firms should have a process that maps a client’s risk tolerance score against a risk-

rated portfolio or fund(s) but we have never seen a process that maps the client’s 
capacity for loss. We expect that capacity for loss, i.e., whether the client can or 

cannot absorb the loss without ‘material detriment’ to his/her standard of living 
remains an objective and quantifiable fact. Kenmar recommend that the OSC 
provide guidance/questionnaire on how Firms are to calculate loss capacity and to 

use that calculation to assess suitability.  This would help support uniform 
application of CFR requirements among Firms.  Re FG 11-05 Assessing 

suitability: Establishing the risk a customer is willing and able to take. 
https://www.fca.org.uk/publication/finalised-guidance/fsa-fg11-05.pdf  
 

Improve the Retail Investor Experience and Protection 
The 2021-22 emphasis here appears to be focussed on investor education and 

research .What Ontarian investors consider an improved experience include “ 
advisor” titles that do not deceive, short account transfer times, keeping toxic 
products off the market ,disclosure of total investing costs, account returns that 

allow them to meet their life goals, a fair complaint handling system, compensation 
when they have been harmed and robust regulatory enforcement practices that 

protect them from industry abuse. Allowing discount brokers to continue to charge 
mutual fund investors for advice that cannot be provided until June 1, 2022 is an 
example of regulatory malpractice leading to harmful investor experience and 

protection. It will cost Ontarians millions of dollars per month. 
 

For years we have identified weaknesses in the way some Firms approach product 
design and governance for structured products. We recommended that more effort 

https://www.osc.gov.on.ca/documents/en/Investors/iap_20151112_risk-profiling-report.pdf
https://www.osc.gov.on.ca/documents/en/Investors/iap_20151112_risk-profiling-report.pdf
https://www.fca.org.uk/publication/finalised-guidance/fsa-fg11-05.pdf
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is needed by Firms to match product design with customer needs, demonstrate 
product value through robust stress-testing and provide potential customers with 

clear, balanced information on the products. The UK FCA paper, TR15/2   
TR15/2: Structured Products: Thematic Review of Product Development 

and Governance, is an excellent read Re improved standards on product 
governance. 
 

Kenmar support fundamental, empirical and behavioural research but only if it will 
actually be deployed by the Commission. Investor advocates were shaken when 

despite years of research, analysis, roundtables and consultations that embedded 
commissions were retained in the Canadian advisory environment. If the research is 
not going to be used in policy making, why not divert the budget money to enhance 

compliance monitoring and enforcement? The same thing happened with the Best 
interests initiative that started with the Fair Dealing Model in 2004. What we 

eventually ended up with is CFR that attempts to have salespersons balance self-
serving conflicts-of-interests with the best interests of clients. In addition, somehow 
this must be done by salespersons with restricted/ proprietary product shelves 

using deceiving titles like Vice President, “earned “because of superior sales 
production. How anyone can say with a straight face that this is socially responsible 

regulation is beyond us. Kenmar plead with the OSC to revert to an evidence-based 
regulator acting in the Public interest. 

 
Collaboration on financial literacy initiatives with the Government of Ontario, 
including the Ministry of Finance, Ministry of Education, and Ministry of Seniors and 

Accessibility: This really isn’t a priority item at all, it is part of the normal culture we 
expect of a modern securities regulator. We recommend adding the FSRA, CSA and 

FCAC to obtain leverage, economies of scale and expanded outreach. Kenmar urge 
the OSC to consider investor ALERTS as part of investor education and financial 
literacy. Street-proofing topics like reverse churning, double billing, OBA and 

personal financial dealings should be emphasized.  Once investors understand all 
the tricks that Bay Street Firms play, they will be better able to protect themselves 

and make more informed decisions about investing. 
 
Consideration of comments received to finalize amendments to implement 

a regulatory framework to address issues of financial exploitation and 
diminished mental capacity among older and vulnerable investors: 

“Consideration” is not an action verb associated with a priority. We recommend 
changing the text to -Promptly evaluate the comments received and finalize 
amendments to implement a regulatory framework to address issues of financial 

exploitation and diminished mental capacity among older and vulnerable investors 
Target date: Q1, 2021. COVID 19 is the perfect environment for vulnerable 

investors to be targeted, so a sense of urgency is relevant here.  
 
Seniors remain the target for salespersons because of vulnerability and as bank 

robber Willie Sutton said in response to a question as to why he robbed banks 
“That’s where the money is” .With COVID, there will be more and more investors in 

dire straits as they eat into savings while they are laid off. What is the OSC doing to 
make sure vulnerable investors have access to quality advice?" Can the OSC 
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provide a grant to the Investor Protection Clinic so that those small retail investors 
impacted by the pandemic can get some help with their complaint? Is the OSC 

collecting sufficient account information to develop appropriate rules and 
enforcement cases?  

 
The OSC should help Firms to learn how and when to appropriately refer a case of 
suspected elder financial abuse, undue influence or diminished mental capacity to 

appropriate responders. As there is no single place for reporting these issues in 
Ontario, the OSC should provide leadership and make that information widely 

available to Firms. 
 
Kenmar are deeply concerned that while CFR almost always considers a salesperson 
acting as a POA, executor or trustee for a client a material conflict-of-interest, it is permitted 
The CSA expect Firms to have policies and procedures in place to ensure that these 
conflicts are identified and are either avoided or otherwise addressed in the client’s best 
interest. Based on our experience, seniors and vulnerable investors are most impacted by 
this questionable CFR provision, one which the MFDA does not permit. We request that the 
OSC reconsider this CFR clause and limit its applicability to immediate family. . 
 
We urge the OSC to prioritize vulnerable investor protection even if it means 

diverting some resources from the burden reduction initiative. That would be a 
prime example of socially responsible regulation. 

 
Continue Consultation on the Current Self-Regulatory Organization (SRO) 
Framework   Again, continue. This is a critical project that has the potential to 

improve retail investor protection, enhance client complaint handling and reduce 
investing costs. It most definitely should be effected without undue haste or delay. 

It needs to be a fulsome review, not a quick fix that will satisfy 25 or so dual 
platform Firms but not address the fundamental investor protection issues 
associated with the current SRO structure .A new SRO with a new board, new 

accountability framework, new mandate and new culture is needed. The OSC must 
abandon altogether the outdated idea of industry self-regulation and instead 

embrace and internalize the concept of co-regulation in the Public interest if the 
CSA is unwilling or unable to take on that task directly. 
 

We urge the OSC to meet with Stakeholder groups and introduce Roundtables to 
ensure the benefits, issues and priorities associated with this important review are 

being fully and fairly addressed. The next consultation, estimated to occur at mid-
2021 should be a slam dunk, having fairly considered issues from all stakeholder 
groups in the Public interest. In our Comment letter to the CSA we defined the 

issues as materially different as those put forward by the CSA which were industry 
driven. We were less focused on framework compared to foundation. We raised the 

issues of CSA oversight, SRO governance, SRO rule making, enforcement 
shortcomings, poor complaint handling, little investor engagement and problems 
associated with OBSI.  

 
Kenmar recommend that SRO’s should be required to issue an annual report on 

compliance examination findings to improve transparency. This transparency would 
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also permit third parties to assess how well the SRO Member Firms have 
implemented new CFR requirements. FINRA, a U.S. SRO, issues such a report.   

 
What we have here is not just an SRO issue. Perhaps the OSC should ask why retail 

investors dealing with PMs, EMDs or SPDs do not have an investor protection fund, 
are not subject to the same complaint handling standards as the SROs, and are not 
subject to the same regulatory oversight as the SRO Member Firms. There is 

convergence in business models not just with IIROC and MFDA dealers but also PMs 
and EMDs for example that exist within the IIROC and OSC channel where the 

experience and outcome of the client is the same....without the same regulatory 
standards in each case (look also at the digital advisors (robos)). Kenmar stand 
ready to support the CSA SRO framework review committee in its analysis. 

 
Bring Timely and Impactful Enforcement: We fully agree that actions against 

Firms and individuals who do not comply with the rules need to be timely and 
visible to achieve the desired deterrent effect and enhance public confidence in our 
markets. We also urge that enforcement focus on root causes in order to eliminate 

recurrence more effectively. Many root causes are systemic in nature. Kenmar 
strongly recommend that investor compensation be prioritized in all enforcement 

actions. Finally, we suggest that the OSC fine limit be increased to an absolute 
minimum of $5 million, preferably much higher than that. Given the huge scale and 

scope of some of the registrants, a $1 million fine is unlikely to be impactful or 
change behaviour  A good benchmark here would be IOSCO Credible Deterrence 
In The Enforcement Of Securities Regulation 
https://www.iosco.org/library/annual_conferences/pdf/40/Credible%20Deterrence
%20Report.pdf   

 
An example of an enforcement case where we believe enforcement was not 
impactful is the June 2018 case where the OSC approved a settlement agreement 

with Royal Mutual Funds Inc. (RFMI, an MFDA dealer), which required them to pay 
an administrative penalty of just $1.1 million for offering higher commission fees to 

its salespersons  for selling proprietary mutual funds. RFMI paid its Reps 10 bps 
points more in commission for selling in-house RBC PS Funds over other competing 
RBC and third-party funds -the higher commissions added up to more than $24.5 

million and an average additional annual commissions of $5,500 per Rep. “The 
$1.1-million fine is so disproportionately small compared to the benefits enjoyed by 

RFMI,” says Dan Hallett, vice-president and principal with HighView Financial Group  
Source : Investment industry slams OSC over ‘disproportionately small’ RBC fine 
https://www.theglobeandmail.com/investing/article-investment-industry-slams-

osc-over-disproportionately-small-rbc-fine/ . The root cause of the rules breach was 
an RBCMI executive who was immunized from sanctions by the Agreement. It is 

doubtful if the funds sold to clients were in their best interest. There is zero 
deterrence value here- in fact, a cost-benefit analysis would conclude that breaches 
of rules pay under OSC sanction practices.  

 
Kenmar strongly recommend that enforcement initiatives focus on investor 

compensation. We can argue whether the OSC use of fines is a meaningful 
deterrent but there is no arguing that investors that obtain compensation for harms 

https://www.iosco.org/library/annual_conferences/pdf/40/Credible%20Deterrence%20Report.pdf
https://www.iosco.org/library/annual_conferences/pdf/40/Credible%20Deterrence%20Report.pdf
https://www.theglobeandmail.com/investing/article-investment-industry-slams-osc-over-disproportionately-small-rbc-fine/
https://www.theglobeandmail.com/investing/article-investment-industry-slams-osc-over-disproportionately-small-rbc-fine/
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incurred will increase investor confidence in the regulatory system and the capital 
markets. In addition, cash received as a result of a disgorgement order should be 

directed to harmed investors and not retained by the OSC.  
 

We also recommend increased oversight of SRO enforcement practices and 
effectiveness. Specifically, enforcement intensity, root cause determination/ 
corrective action, utilization of disgorgement cash receipts, investor compensation - 

fine trade-offs, focus on individuals rather than Firms, fine collection effectiveness 
and the effectiveness of general deterrence. In addition, we urge the OSC to stress 

corrective action of root causes at least as much as on sanctions in the enforcement 
process. 
 

Kenmar also recommend that the OSC examine SRO client complaint handling rules 
and practices. For example, OBSI compensation recommendations are calculated to 

place the investor in the position they would have been in had the negligent 
conduct/unsuitable advice not occurred. This includes calculating opportunity costs, 
which may increase or decrease OBSI’s assessment of an investor’s financial harm. 

Kenmar therefore recommend that the OSC require that dealers harmonize with 
OBSI .The book-loss method is obsolete and more reflective of the transaction 

mindset of yesteryear. 
 

The recommendations provided here can lead not only to better regulation but 
would provide invaluable input to the CSA committee assessing the SRO framework 
more broadly. 

 
Engage with Fintech and Support Innovation in Capital Markets We are 

pleased to learn that the Innovation Office will expand the work of OSC LaunchPad 
through deeper engagement with businesses ,will provide support for a strong 
Ontario innovation ecosystem and improve access to services by investors.  

 
That the OSC will help innovative Fintech businesses navigate the regulatory 

requirements and will be flexible with businesses as they meet their obligations 
(e.g. by granting conditional exemptive relief and providing guidance on 
compliance) is encouraging. 

 
Many small investors are being priced out from personalised advice (“advice gap”) 

because of high minimum account sizes by full service brokerages. We especially 
hope that technology such as AI can be introduced to discount brokers. We caution 
the OSC to be alert to attempts by entities to constrain innovation so that an 

“advice gap” is maintained. 
 

We also encourage the OSC to explore RegTech as a means to reduce the costs of 
compliance and enforcement and improve investor protection. 
 

Cultivate an environment that supports development of innovative 
financial business models: We do not understand how or whether a financial 

industry regulator should operationalize this priority. We would only hope it will not 
detract from the primary OSC mandate to provide protection to investors from 



Kenmar Associates  
 

10 
 

unfair, improper or fraudulent practices and develop a regulated advice regime that 
is professional and trusted by Ontarians. We recommend that this component be 

removed from the priorities list.   
 

Implement Multi-Year Plan for Office of Economic Growth and Innovation 
We are concerned that the resources directed into this Office and its mandate will 
dilute the OSC’s primary objective of investor protection. To the extent that the 

government is mandating the OSC to be a catalyst for economic growth and 
innovation it should subsidize these controversial activities separately and not 

require the OSC to divert funds from the regulatory fees paid to the OSC.  
 
One of its planned actions is to monitor and report on the progress to implement 

the recommendations from the OSC Burden Reduction Taskforce Report. We expect 
the monitoring will also include the impact on investor protection. 

 
Investor Office: Financial education resources and channels such as 
GetSmarterAboutMoney.ca are used by retail investors and are an invaluable guide 

for retail investors. We urge the OSC to ensure that the full complement of staff are 
in place especially during the COVID-19 crisis. The Office is a bright spot within the 

Commission and should get the resources it needs.  Suggested priority educational 
topics for 2021-22 include (a) impact of fees on investing; (b) how to file a 

complaint (c) confronting discount brokers selling A series mutual funds and (d) 
recognizing Outside Business Activity. 
 

Continue Redevelopment of CSA National Systems: It is time to stop 
continuing and actually complete this project. The development of SEDAR+ (as a 

replacement for SEDAR), SEDI, NRD and other CSA national systems is a critical 
foundation for investors and for the OSC to become a more evidence-based 
regulator. Since one of the main purposes of these systems is to provide public 

access to disclosure about issuers, registrants and insiders, improving them should 
be a high priority for the OSC (and other CSA members). A target completion date 

should be revealed. 
 
In addition, more flexible systems that employ document formats that can easily be 

searched, filtered and analyzed using the latest analytics tools would be useful to 
OSC staff and other CSA members in their regulatory activities, which would lead to 

more effective and efficient regulation. We strongly support OSC initiatives in this 
regard. 
 

            Comments on priorities NOT prioritized by the OSC  
 

Investor compensation: Ontarians are hurting very badly financially, physically 
and emotionally because of coronavirus. We highly recommend that the 
Commission prioritize investor compensation in Settlement agreements. 

Independent of whether or not the OBSI compensation limit is raised, we 
recommend that the OSC work with IIROC to increase the arbitration limit beyond 

the prevailing $500K cap. We believe an increase to $1M would promote usage and 
lead to increased investor confidence in capital markets. The OSC might also want 
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to consider expanding the IIROC arbitration program to non -SRO dealers such as 
PM’s. In addition, we recommend that the OSC subsidize arbitration costs for retail 

investors that choose that method of resolving disputes. We suggest that the 
money be sourced from the OSC’s Restricted fund. 

 
Access equals delivery: The OSC/CSA has consulted on access equals delivery.  
Kenmar supports moving to electronic delivery as the default option for investors 

who provide an email address, if and only if the investor option to continue to 
receive paper copies is retained. Electronic delivery is more efficient and a majority 

of investors would be better served by electronic delivery, because it is faster and 
easier to file and track e-documents. It is also less costly for issuers and Firms that 
must deliver documents to shareholders and clients, and reduces the use of 

resources implicit in mailings. However, as noted in our Comment letter, we DO 
NOT support adoption of the “access equals delivery” model if it means that as long 

as an individual has access to a document online then they are deemed to have 
received delivery. People must be directly notified that a document is available and 
shown how it can be retrieved. 

 
Address issues related to ESG:  ESG is a rapidly growing factor in retail investing 

today and a growing social factor among Ontarians. The OSC’s core objectives of 
protecting investors, maintaining fair, efficient and transparent markets and 

reducing systemic risk ultimately cross into sustainable finance. Sustainability 
issues in general, and climate-related issues in particular, can raise important 
challenges in meeting these core objectives. Addressing investor protection can 

take on new meaning in markets that are being increasingly impacted by 
environmental, social and governance stresses. The Wild West of ESG disclosure / 

reporting has to end- some standards are needed. We expect there will be 
numerous challenges related to disclosure, investment fund composition/ 
nomenclature and the like. Retail investors are showing a strong interest in ESG 

investment funds – it will be increasingly necessary for regulators to ensure that 
the names of such funds are not misleading and that standards are adopted for the 

use of the ESG label. The OSC must remain attuned to this rapidly developing 
aspect of responsible regulation/investing. See Sustainable Finance and the 
Role of Securities Regulators and IOSCO Final Report (April, 2020) 

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD652.pdf 
 

Deal with the Discount brokerage overcharging issue: The CSA/OSC have 
inappropriately permitted discount brokers to continue overcharging mutual fund 
clients who own A Series mutual funds until June 1, 2022. This could potentially 

cost Canadians hundreds of millions of dollars. To mitigate the potentially harmful 
consequences of this decision, we suggest that the OSC (a) require cessation of A 

series fund sales to Ontarians and (b) promptly issue an ALERT and investor 
education materials to ensure that investors sold A series funds understand their 
costs and rights. More broadly, we urge the OSC to review NI81-107 to assess 

whether it is delivering on its objective to fairly address conflicts-of- interest in the 
governance of mutual funds.  

 

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD652.pdf
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Investment fund regulation: We remain uncomfortable that mutual funds, the 
most popular retail investment product, continue to be inadequately regulated. 

Efforts to eliminate embedded commissions have continued to be ignored despite 
overwhelming evidence of harm to retail investors. We encourage the OSC to revisit 

the decision not to ban advice-skewing embedded trailing commissions. 
 
Pre-sale disclosure via ETF Facts should be implemented as it is for mutual funds. 

Also, the use of a risk rating methodology based on the standard deviation in Fund 
Facts has led to misleading disclosure and consequent investor confusion and bad 

decision making. We question the willingness of the Commission to expose retail 
investors to increasingly complex funds including Bitcoin. As noted elsewhere 
herein, a review of fund governance rules appears to be overdue. We recommend 

that the OSC prioritize investor protection and slow down on its efforts to greenlight 
complex and higher cost investment fund products. Kenmar hope some of these 

deficiencies will be remedied in FY 2021/22. 
 
One other point: The OSC should consider updating NI81-105 so that it can be 

applied more broadly. We can see no justification for singling out mutual funds. 
Such an action would tie in well with the CSA SRO framework consultation. 

 
REFERENCE: Morningstar Publishes Global Study of Regulation and Taxation 

in the Fund Industry, Finding Regulation to be Adequate, But Not Always 
Proactive Canada ranks Below average. 
https://www.newswire.ca/news-releases/morningstar-publishes-global-study-of-

regulation-and-taxation-in-the-fund-industry-finding-regulation-to-be-adequate-
but-not-always-proactive-835783417.html The OSC should take concrete steps to 

at least bring Ontario up to AVERAGE. 
 
Improve cost visibility to investors: We strongly recommend that the OSC 

move forward with CRM3 as promoted by the MFDA. The current cost reporting is 
incomplete and misleads investors. The findings from a four-year Canadian 

Securities Administrators (CSA) study reveal that confusion and misunderstand still 
exists.  Drilling into the data, the release indicates that 51% of those surveyed in 
2019 reported they knew that fees had an impact on their returns, up from 41% in 

2016. But, the release also said, “almost half of Canadian investors are not aware 
of such fees, and the same is true of indirect fees (such as payments made by 

investment funds to dealers).” The report also notes that “readership of statements 
has remained unchanged since 2016.In relation to the discussion of fees prior to 
making a purchase, less than half of investors who had made a purchase in 2019 

(44%) said this occurred. That compared with higher incidents of that happening in 
2017 and 2018 over both 2019 and baseline 2016 data. Clearly, there is a lot more 

work to do since excessive fees are one of the main contributors to bad investor 
outcomes.  Improving cost transparency should be a high 2021-22 priority as it 
carries a high cost-benefit factor. 

 
Improve compliance monitoring; reduce investing costs: In September 2019 

Morningstar published Global Investor Experience: Fees and Expenses Report 
https://www.morningstar.com/lp/global-fund-investor-experience that grades the 

https://www.newswire.ca/news-releases/morningstar-publishes-global-study-of-regulation-and-taxation-in-the-fund-industry-finding-regulation-to-be-adequate-but-not-always-proactive-835783417.html
https://www.newswire.ca/news-releases/morningstar-publishes-global-study-of-regulation-and-taxation-in-the-fund-industry-finding-regulation-to-be-adequate-but-not-always-proactive-835783417.html
https://www.newswire.ca/news-releases/morningstar-publishes-global-study-of-regulation-and-taxation-in-the-fund-industry-finding-regulation-to-be-adequate-but-not-always-proactive-835783417.html
https://www.osc.gov.on.ca/documents/en/Publications/20200827_csa-summary-report-research-findings-impact-of-crm-2-pos-investor-knowledge-attitudes-behaviour.PDF
https://www.morningstar.com/lp/global-fund-investor-experience
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mutual fund investor experience in 26 countries. Canada ranks “Below average” in 
terms of fees and expenses in the report, although this represents an improvement 

from past years. Canada’s fund industry has crawled out of the basement in 
Morningstar Inc.’s global rankings of fund investor costs, but remains “Below 

average” due to the impact of high ongoing fees.  

 
 
Double billing, fund churning, undue leveraging, selling high cost funds when 

better, cheaper funds are available and discount brokers collecting fees for advice 
not provided are some examples of OSC improvement opportunities. We are of the 

firm conviction that stronger OSC compliance oversight and better enforcement can 
significantly reduce the fee scalping of Canadians. There is no need to wait for CFR 
to kick in. This issue should be addressed when finalizing the 2021-22 priorities. 

 
Establish formal link with FSRA on financial advisor / planning title 

protection rule implementation: We see the Ontario Government’s initiative to 
regulate the titles of “financial advisor” and “financial planner” as an opportunity to 
strengthen professionalism and modernize financial services delivery by aligning 

regulatory reality with consumer beliefs and expectations. It is particularly in times 
of crisis that we can appreciate the importance of having a professional and 

regulated financial adviser or planner on the financial consumer’s side. We urge the 
OSC to work with its colleagues at the Ministry of Finance and the Financial Services 

Regulatory Authority of Ontario (FSRA) to ensure that the regulatory intent of the 
Act is met consistently across all financial service providers.  This control over title 
usage is important and one we have asked the CSA/OSC to deal with for nearly a 

decade. Misleading advisor titles have been a major cause of investor confusion, 
deception and harm. 

 
Give discount brokers appropriate leeway: Discount brokers have been a 
saviour for Canadians locked out of the full service brokerage channel with its high 

minimum account sizes, high fees and conflicts-of-interest. The access to research , 
access to low cost ETF’s , real time information, numerous calculators , model 

portfolios , abundant self -help tools , Alerts, educational information , account 
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information including performance measurement and seemingly endless innovation 
have permitted DIY investors and those of modest income to control their own 

financial destiny. Discount brokers can be the Amazon, Uber and Airbnb of financial 
services if innovation is allowed to prosper in the Public interest. 

 
As AI and increasingly creative financial planning APPS becomes available, more 
Canadians than ever will be able to bypass expensive alternatives (based on the 

low suitability standard) with increasing confidence. The OSC has an important 
regulatory and socio-economic role to ensure that vested interests do not prevent 

technology from blossoming to the detriment of Ontarians. The ancient label “order 
execution only” will need to be re-imagined so that users of this platform can free 
themselves from skewed and unprofessional advice .At the same time, the OSC 

should do everything in its power to bring affordable, professional, unbiased holistic 
financial advice to Ontarians whose personal circumstances justify external 

assistance. 
 
Exempt market oversight: The exempt market is a large and growing market. 

Given the increased emphasis by the Ontario government and increased OSC 
exemptions to expand this market, Kenmar recommend that the OSC prioritize 

oversight of this market segment especially during a pandemic, unproven work-at-
home business practices, numerous exemptions granted and the recurring troubling 

results of compliance reviews. See latest OSC report Summary Report for 
Dealers, Advisers and Investment Fund Managers Compliance OSC Staff 
Notice 33-751 and Registrant Regulation September 14, 2020  

https://www.osc.gov.on.ca/documents/en/Securities-
OSCB/20200917_oscb_4338_toc.pdf where significant deficiencies were again 

noted in KYC, suitability and KzyP  .  
 

The OSC should consider requiring an appropriate Investor Protection Fund like 
CIPF for EMD’s ( as well as one for Portfolio managers) .   
 
Scholarship Plan trust rules: We believe FAIR Canada has made a very strong 
case for OSC intervention. The Commission should take swift action as some of the 

most vulnerable clients may be harmed if action is not taken. OBSI statistics point 
to the fact that SPDs account for a disproportionate number of client complaints. 

See Overhaul of Group Scholarship Plan Rules Needed to Protect 
Consumers https://faircanada.ca/whats-new/overhaul-of-group-scholarship-plan-
rules-needed-to-protect-consumers/  

 
More generally, we suggest that the OSC review the rules applicable to this 

registration category in the context of investor protection.   
 

Create a registrant category for Adviser: Most individuals in the industry are 
registered as dealing representatives and dealing representatives are noted as 
salespeople. The scope and accountability of advice provided by dealing 

registrations is poorly defined as is the wider dimensions of personalised advice 
generally. Kenmar recommend that the OSC create a new category of registrant 

that would better define the obligations of personalized financial advice similar to 

https://faircanada.ca/whats-new/overhaul-of-group-scholarship-plan-rules-needed-to-protect-consumers/
https://faircanada.ca/whats-new/overhaul-of-group-scholarship-plan-rules-needed-to-protect-consumers/
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advisers covered by the U.S. Advisers Act. An integral component of the 
registration would be an overarching Best interests conduct standard. We believe 

this will provide a cadre of professional advisers that Ontario financial advice 
consumers can trust. It would be a significant move towards professionalism of 

advice and away from the prevailing “Caveat Emptor “state of affairs.  
 

The cost and time requirements of complying with the sales compliance policies and 
procedures (which vary by firm) and dealing with checks and reviews imposed by 

related internal compliance monitoring systems mean that it is increasingly 
uneconomic to provide personal investment advisory services to smaller clients or 
for small transactions. The system is too burdensome to justify the time and effort 

involved in providing those services unless the invested amounts involved are large. 
Adopting a high standard for advisers and advice would reduce the burden on 

Firms, advisers and clients. 
 
Impact of COVID-19. If history is any guide, we expect an increased number of 

complaints to emerge in the months ahead. It would be comforting to know that 
robust complaint handling rules were in place. The current combination of a 

relaxation of regulatory requirements, combined with investment advisors following 
work-at-home restrictions remote from investment firms’ internal compliance staff 

and controls creates risks for investors.  Regulatory on-site visits are also likely to 
be limited for some period of time. All of this could have an adverse impact on 
investor protection and increase the likelihood of retail investors being further 

harmed during this pandemic.  
 

A digital security vendor used FINRA's guidelines and rolled out a digital security 
assessment tool for advisors working remotely: Only 15% got a perfect score. The 
firm found only 15% of advisors and reps passed all 12 checks. Half the advisors 

failed two checks, and 20% failed three. A lack of hard disk encryption, operating 
systems without the latest patches, and antivirus and malware software that were 

not fully updated were the most common failings.  Kenmar would like assurances 
that stay-at-home cybersecurity controls in Canada’s investment industry are 
robust. We believe this should be afforded a high priority given the possible 

ramifications and impact on client privacy. Reference - 
https://www.wealthmanagement.com/technology/most-remote-advisors-fail-

digital-security-test  
 
Given the COVID-19 impact and the well-known fact that risk profiling in Canada is 

basically unfit for purpose, we recommend that the Commission provide leadership 
in ensuring that the KYC process is robust. We are extremely concerned at this time 

that many KYC’s may be out of date and require updating to ensure suitable 
investment recommendations are made.  
 

Update Vision and mandate statements: Does” Our Vision: To be an effective 

and responsive securities regulator – fostering a culture of integrity and compliance 
and instilling investor confidence in the capital markets.” really capture the role of a 
modern securities regulator? Should there be more emphasis on investor 

outcomes? Should advice provided extend beyond securities and capital markets? 

https://www.wealthmanagement.com/technology/most-remote-advisors-fail-digital-security-test
https://www.wealthmanagement.com/technology/most-remote-advisors-fail-digital-security-test
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As to the mandate to provide protection to investors from unfair, improper or 
fraudulent practices, we ask if that is the only mandate. What about the 

development of a financial advice profession in Canada? Is there a socio-economic 
role for the OSC beyond enhanced capital raising?  In our opinion, these questions 

are worthy of more fulsome public debate.  
 

We need the OSC to have a detailed discussion of its planned approach to investor 
protection going forward. The U.K. Financial Conduct Authority (FCA) unequivocally 

places financial consumers at the centre of its mission. See FCA Mission: Approach 
to Consumers https://www.fca.org.uk/publication/corporate/approach-to-

consumers.pdf (44 pages). Kenmar believe this discussion could lead to the OSC 
modernizing its approach to regulation and investor protection. The current vision 
and mandate statements need to be fleshed out and updated.  

 
                                              Summation  

 
The 2031-22 priorities give the impression of an organization trying to walk a fine 
line -concerned with angering the Ontario government while it is under interim 

management- and doing the right thing for Main Street.  
 

The priorities are not action items with due dates: study, review, consult and 
continue are not deliverables. We recommend that each priority identify the 
responsible organizational unit and Project Manager .Investors want concrete 

results and accountability. 
 

We sincerely hope our forthright critique of the proposed priorities will inspire the 
Commission to laser focus on investor protection. Ontarians have never needed a 
strong, effective OSC more than they do now.  
 

We hope this input is useful to the Commission. 
 
Permission is granted for public posting. 

 
If there are any questions regarding this Comment letter, we would be most 

pleased to meet with you.  
 
Ken Kivenko P.Eng. (retired), President  

Kenmar Associates  

 

 
 

 
 

https://www.fca.org.uk/publication/corporate/approach-to-consumers.pdf
https://www.fca.org.uk/publication/corporate/approach-to-consumers.pdf

