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Simon Romano 
Direct: 416-869-5596 
Mobile: 416-659-5596 
SRomano@stikeman.com 

January 31, 2022  
 
Mark Faulkner  
Vice President, Listings and Regulation  
CNSX Markets Inc.  
100 King Street West, Suite 7210  
Toronto, ON, M1E1  
Fax: 416.572.4160  
Email: Mark.Faulkner@thecse.com  
 
Dear Sirs: 

Re: Comments on Proposed CSE Rule and Policy Amendments (the “Proposal”) 

This letter represents my personal comments on the proposed CSE Rule and Policy Amendments (and 
not those of the firm generally or any client of the firm) and they are being submitted without prejudice to 
any position taken or that may be taken by me or by our firm on its own behalf or on behalf of any client.  

They are categorized under the headings Major Comments and Other Comments, and in addition I attach 
a markup to address drafting issues. 

Major Comments 

1. The Proposal indicates that the CSE would determine if and when a listed company would be 
designated as an NV Issuer. In fact, p. 17 states that the “NV designation will be assigned by 
the Exchange and is not optional”, as well as referring to the CSE’s “sole discretion” to make 
such a designation. I believe that this is fundamentally inappropriate, and that a listed issuer 
should be required to concur in any such designation and the timing thereof, and preferably 
should have to apply for such listing. There are a number of reasons for this. Firstly, such a 
change could have substantial consequences from a cost and human resources perspective, 
both at the company level and at the level of its auditors and legal and other advisers 
(including the need to certify internal controls and disclosure controls, the acceleration of time 
frames to file financial statements and MD&A, the need for an AIF, likely higher CSE listing 
fees, audit committee composition requirements, executive compensation disclosure 
requirements, corporate governance disclosure requirements, etc.). Secondly, a listed 
company may have chosen the CSE specifically due to its venture exchange status for any 
number of reasons, and its choice should not be over-ridden without its consent. 
 
In addition, if as the Proposal suggests the CSE will seek to have the CSA alter the definition 
of the term venture issuer to exclude NV Issuers, this could have other significant 
consequences, including among others a change in what constitutes a significant acquisition 
as well as related filing deadlines. The result of this could be that a subsequent prospectus 
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offering or merger could suddenly require historical financial statements that could be difficult 
or impossible to provide.  
 

2. The Proposal indicates that under proposed section 1.3 regarding restricted securities the 
CSE “will generally object to the distribution of Superior Voting Shares of a Listed Issuer that 
is not an NV Issuer”. Given that many current CSE listed issuers have dual or multiple class 
share structures, I believe that this approach should be reconsidered. 
 

3. The Proposal indicates that shareholder approval would be required where an NV Issuer 
proposed to issue greater than 5% of its outstanding shares in connection with an asset 
acquisition where a related party has a 10% of greater interest in the assets to be acquired. 
This raises a number of issues, including: 

 
a. Would it apply to share acquisitions and/or mergers or only to asset acquisitions? 
b. The 5% threshold seems low, given the 10% level in TSX Rule 604(a)(ii). 
c. Many CSE listed issuers have exchangeable share structures given their US business 

focus, so the 5% test should be based on a diluted number rather than an outstanding 
number of shares so as to appropriately reflect the economic impact of the acquisition. 

 
4. As noted above, many CSE listed issuers have exchangeable share structures given their US 

business focus, so all of the tests that are related to issued and outstanding shares being 
determined on a non-diluted basis (including in the definitions of “Change of Control” and 
“Materially Affect Control” and in proposed CSE Policies 4, s. 4.6(2)(a), s. 4.6(3)(a)(ii), s. 
6.5(6), the 5% alternative NCIB test, the 2% NCIB purchase limit for non-NV issuers, and the 
2% investor relations limit) should perhaps be based on a diluted number rather than an 
outstanding number of shares so as to appropriately reflect the economic impact of the 
transaction in question. 
 

5. Many CSE listed issuers also have “compressed” or “proportional” voting share structures. 
This suggests that language (e.g. see the definitions of “Change of Control” and “Materially 
Affect Control”, and see s. 4.6(1)(b), s. 6.5(6), the 5% alternative NCIB test, the 2% NCIB 
purchase limit for non-NV issuers, and the 2% investor relations limit) should perhaps be 
based on underlying votes or underlying shares, rather than numbers of securities. The 
proposed “Control Block Holder” and “Control Person” definitions may be more appropriate. 

 
6. It is unclear (and no rationale whatsoever is provided) as to why a block purchase exemption 

will not be available to non-NV Listed Issuers engaging in normal course issuer bids under s. 
6.10. In the past, under CSA rules, there has been no such limit, and it could be very 
important given lower levels of shareholders and liquidity. 

 
7. Proposed Policy 6 will require, in both s. 2.5 and s. 3.1, public disclosure a minimum of 5 

days prior to closing. This seems inappropriate, as it could involve a highly confidential 
transaction, such as for example a strategic investment or acquisition, that the parties could 
be very reticent to disclose prior to closing, especially in for example the US cannabis space. 
This could discourage third parties from financing CSE listed issuers or prevent CSE listed 
issuers from being able to complete sensitive acquisitions. I note that there is no TSX or NEO 
equivalent. MI 61-101 does have an equivalent provision in the case of related party 
transactions in certain circumstances, and I would propose that the CSE go no further than 
that. 

 
8. There appear to be a couple of errors in the proposed SPAC rules if as indicated they are 

“intended to be in all material aspects the same as” those of the TSX and NEO. In particular: 
 

a. The “Founding Security Holders” definition should not include independent directors, who 
are sometime compensated with a small number of founder shares rather than cash so 
as to preserve cash. 
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b. The definition of a “Qualifying Acquisition” should be much more flexible, and incorporate 

the concept set forth in 2C.4(8). 
c. Appendix 2A.5(4) should explicitly exclude prior SPACs from the “re-qualifying” concept. 
d. The 20% cap in Appendix 2C.1(2)(c) fails to take into account the frequently used 

additional non-redeemable class B shares which are purchased (together with warrants) 
at the IPO issue price to provide working capital and pay the initial tranche of the 
underwriters’ commissions. While sometimes warrants alone are used for this purpose, 
where class B shares are used the overall equity percentage will climb into the 23-24% 
range. 

e. Re Appendix 2C.1(6)(b)(ii), the expiry date of the warrants is typically 5 years after the 
Qualifying Acquisition closing, so a date cannot be specified up front. 

f. The TSX does not impose a $5 million limit on SPAC debt financing, just the 10% of 
escrowed funds limit. 

g. Re Appendix 2C.1(8), the language seems wrong as it seems to require 100% of the 
proceeds plus the underwriter’s deferred commissions to be escrowed. This is not done 
in practice, just an amount equal to 100% of the gross proceeds is escrowed. The risk 
capital from the sponsor group is used to gross up the escrow amount to cover the initial 
underwriting commissions and deal expenses that are deducted by the underwriters from 
what they raise. I note that the TSX and NEO allow for the escrowing of only 90% of the 
gross IPO proceeds. Appendix 2C.3(1) uses this 90% level for rights offerings, which is 
inconsistent with Appendix 2C.1(8), as is Appendix 2C.3(3). Appendix 2C.5(2) is similarly 
incorrect. 

h. Appendix 2C.3(3) doesn’t allow SPACs to “make Equity Securities issuable” until the 
Qualifying Acquisition closing. This isn’t workable as they frequently plan contingent PIPE 
financing transactions and agree to issue shares as part of the Qualifying Acquisition 
itself. Also the last sentence is duplicative of Appendix 2C.2(15). 

i. The last sentence of Appendix 2C.3(3) should refer to acquisitions by the SPAC. Often a 
target itself is completing acquisitions, but they are not made subject to SPAC 
shareholder approval. 

j. The TSX does not require physical delivery of the prospectus but instead allows for 
electronic delivery (see TSX Rule 1028). 

k. Appendix 2C.4(8) should clarify that if the resulting entity would be exempt under NP 46-
201’s escrow provisions then no escrow would be applied. 
 

9. Proposed CSE Policy 6 would be amended in s. 2.4 to create a closing deadline of 45 days. I 
note that the TSX permits 135 days where shareholder approval is required by the TSX. Also, 
given the requirements for regulatory approvals in US cannabis businesses, it may be 
appropriate to explicitly allow for longer closings where regulatory approvals are required. 
 

10. Proposed s. 4.6(3)(b) would require shareholder approval of a disposition “that is more than 
50% of the assets, business or undertaking” of a listed issuer. These thresholds are very 
unclear. Are they intended to relate to book values (which would seem inappropriate) or fair 
market values (which are difficult to determine)? There is no TSX or NEO equivalent 
shareholder approval requirement for dispositions. At most, perhaps the CSE should refer to 
the well-established corporate law concept of a “sale of all or substantially all”. 

 
11. P.31 discusses a shareholder approval requirement for public offerings. This is inappropriate 

and would be unworkable given the time frames of public offerings, and there is no TSX or 
NEO equivalent. 

 
12. P. 32 asks if CSE or shareholder approval should be required for an issuance of shares that 

“appears to be undertaken as a defensive tactic”. There could be valid fiduciary duties for 
such a transaction, and I would not suggest that a firm shareholder approval requirement be 
baked into the CSE’s policies. 
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13. S. 6.3 suggests that all acquisitions involving the issuance of shares are subject to CSE 

approval and prior public announcement. This could lead counterparties to be very worried 
and discourage M&A activity with CSE listed issuers. I think it would set a dangerous 
precedent.  

 
14. The identities of persons receiving shares in financings or acquisitions should not be made 

public, as appears to be suggested. 
 

15. It seems that transition provisions will be needed to address transactions in progress prior to 
the effective date of these policy amendments, as well as previously valid evergreen security 
based incentive compensation plans. 

 
16. S. 6.9(2) is not workable. A grandfathering provision will if required need to be in force from 

time of adoption of a poison pill, well before shareholder approval is obtained (unless the plan 
is in force for under 6 months, in which case shareholder approval may never be sought). 

 
17. Halting trading because of a Fundamental Change as contemplated in s. 8.5 will almost 

certainly be inappropriate for an NV issuer, a substantial venture issuer with a substantial 
market capitalization or any issuer where the transaction is with another public company. S. 
8.8 should also clarify that if the resulting issuer would be an “exempt issuer” under NP 46-
201, no escrow will apply. The “as if” language may suggest otherwise. 

 

Other Comments 

1. It should be clarified in connection with rights offerings what the time is at which the 
Maximum Permitted Discount analysis will be applied. 
 

2. It is unclear why the investor relations and promotional activity requirements will apply to NV 
Listed Issuers, especially given that the TSX has no similar requirements. 

 
3. CSE Policy 2.12 is proposed to be amended to require the delivery of treasury orders to the 

CSE. I note that there is no TSX or NEO equivalent. Furthermore, the proposed contents of 
the treasury orders seem very detailed and unworkable. Often treasury orders apply to a 
class of future transactions (e.g. the exercise of warrants, stock options or exchangeable 
shares). It would not be possible to helpfully disclose item (v) [the balance of the issued 
securities following the issuance]. Item (vi) would not be feasible to disclose in connection 
with many transactions, including prospectus offerings, mergers with or acquisitions of public 
targets or private targets with many securityholders. Item (viii) would properly only apply to 
shares (as discussed elsewhere). Also, the hold period required by s. 6.1(4) of Policy 6 may 
not apply. 

 
4. Page 9 of the comments suggest that a company will not be permitted to change its business 

while listed on the CSE. However, it may be essential for a company to do so if, for example, 
a required license could not be obtained, or a mineral resource proved too difficult to 
economically mine, or there were external developments that made an original business plan 
no longer appropriate. 

 
5. Page 9 of the comments also suggest that the proposed amended Appendix 2A public float 

and distribution requirements are identical to those of NEO. I note that NEO has proposed 
changing its requirements in Nov. 2021, including among other reducing the minimum 
number of public securityholders to 150 from 300. See also p. 13. 
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6. Policy 8 seems very “Alice in Wonderland” like where it says that the CSE “may, in its 

discretion, determine that a transaction or series of transactions is … a fundamental change, 
notwithstanding the definition of Fundamental Change.” Such a provision can create a great 
deal of uncertainty in planning a transaction. 

 
7. P. 32 asks if a share consolidation greater than 10:1 should require shareholder approval. I 

suggest that this should be left to corporate law.  
 

8. Re the definition of Average Daily Trading Volume, will the CSE publish such statistics?  Will 
it include US OTC or other markets? Will there be any exceptions as exist in the TSX 
definition? Similar questions arise re the definition of VWAP and perhaps it should be 
similarly drafted. 

 
9. Given the possible SRO changes afoot, it is unclear why the words referring to successors 

are being removed from the definition of IIROC. 
 

10. I would suggest deleting Certificates of Compliance, at least for NV Issuers. Their lack of any 
materiality threshold makes them generally quite difficult to work with, I note. 

 
11. Should the definition of “Beneficial Holders” include other concepts, such as Broadridge 

reports, known OBOs, etc.? 
 

12. The definition of “freely tradeable” should s exclude restrictions under US securities laws 
where the Listed Issuer is a ‘foreign private issuer” for US securities law purposes, as well as 
the “ordinary course” restrictions contained in ss. 2.5(2) (after the expiry of the 4 month 
period) and s. 2.6(3) of Ni 45-102. 

 
13. The definition of “Independent Director” fails to distinguish between ss. 1.4 and 1.5 of NI 52-

110. The latter is only relevant for audit committee purposes, not independence under for 
example NI 58-101. 

 
14. Where the Proposal refers to “filing”, for example in the definition of NCIB, is this a 

confidential filing? In some cases, such as a draft NCIB filing, it should be.  
 

15. Should the term “voting securities” be defined, as it is in the Ontario statute for example. 
 

16. The term “Promotional Activity” should be defined in full rather than cross-referenced to the 
BC statute. 

 
17. Should para (f) of the “Related Person” be limited to voting control? For example, it would 

seem to extend to debt securities? 
 

18. “Evergreen plans” should be defined or described in the definition of “Security based 
Compensation Arrangement”. See TSX Rule 613. 

 
19. The definition of “Significant Transaction” should include materiality, especially in clauses (a) 

through (e)(i) and (f) through (h) and especially for NV Issuers. 
 

20. The amount of the fee referred to in s. 2.3(1) should be indicated. 
 

21. The wording non-assessable in s. 2.4 is a concept that relates to shares. Some securities, for 
example instalment receipts, are explicitly assessable. Note the different wording re debt 
securities in Appendix 2B.2(3). 
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22. The wording re legal opinions in s. 2.6(e) and s. 2.6(f) is not workable. A legal opinion cannot 

practically address defaults in (i) or (iv) except if and to the extent (and in reliance upon) a 
governmental (or perhaps an officer’s) certificate. The reference to “corporate” power and 
capacity in (e)(ii) and (iii) may not apply, for example to a limited partnership or trust. Also as 
noted above the non-assessable concept may not apply. 

 
23. The references in 2.6(g) to good standing certificates is not workable. None of the certificates 

available under, for example, the OBCA, the CBCA or in connection with Ontario limited 
partnerships contain the language referred to, and for trusts no governmental certificates of 
any sort are available. 

 
24. In s. 2.14, often some existing previously issued securities will be in registered form, rather 

than held in CDS. 
 

25. In s. 2.16 the words in parentheses should perhaps refer to the entire section, rather than just 
to “violations of securities laws”? 

 
26. The definition “Public Holder” in Appendix 2A.2 should perhaps cover dealers involved in the 

transaction and their personnel? Using the term “dealer” in the “Related Person” definition 
would seem overbroad as it would seem to cover all dealers. 

 
27. The requirement in s. 4.2(5) for written position descriptions seems excessive, especially for 

smaller companies. Compare TSX Rule 473’s “if adopted” language. 
 

28. S. 4.6(2)(a)(iii) uses a different test than the TSX, which only looks back 6 months and tests 
versus market capitalization (see TSX rule 6.04(a)(ii)). 

 
29. The meaning of s. 6.2(2)(c)(i) seems unclear in its reference to including the discount for 

shareholder approval purposes. 
 

30. The materials referred to in s. 6.2(7) should not be made public. Hedge funds in particular 
object to their strategies being made public so could refuse to invest in CSE issuers if this 
was to be made public. 

 
31. In s. 6.7(1)(b), warrants should be able to be issued as sweeteners on acquisitions or to 

lenders. 
 

32. In s. 6.8(5)(a), why is this restriction present. Aren’t block trades allowed? Isn’t a permitted 
cross in (d) potentially a private agreement? 

 
33. Does Policy 9 need to clarify when a new ISIN would be required? 

 
34. In s. 9.3(1) should the reference to CUSIP be to an ISIN, and what is “a new Listed number”? 

 

****************** 
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Thank you for the opportunity to comment. Please do not hesitate to contact me if you have any 
questions.  

 

Yours truly, 

 

Simon Romano 

 

cc:  

Market Regulation Branch  
Ontario Securities Commission  
20 Queen Street West, 22nd Floor  
Toronto, ON, M5H 3S8  
Fax: 416.595.8940  
Email: marketregulation@osc.gov.on.ca  
 
Larissa M. Streu  
Senior Legal Counsel, Corporate Finance  
British Columbia Securities Commission  
701 West Georgia Street  
P.O. Box 10142, Pacific Centre  
Vancouver, BC, V7Y 1L2  
Email: lstreu@bcsc.bc.ca 

mailto:lstreu@bcsc.bc.ca
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