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Dear S i rs /Mesdames: 

R E : C o m m e n t Letter to C S A Staff Consu l ta t ion Paper 91-407 - Derivatives: Registration 

Capi ta l Power Corporat ion ("CPC"), CP Energy Market ing LP ("CPEM") and CP Energy Market ing (US) 

Inc. ( "CPEMUS") and their other affi l iates and subsid iar ies (col lect ively, "Capital Power") m a k e this 

submiss ion to commen t on the Canad ian Secur i t ies Admin is t ra tors ("CSA") Staff Consul tat ion Paper 9 1 -

407 - Derivatives: Registration ( "CSA Consu l ta t ion Paper 91-407") publ ished by the C S A O T C 

Der ivat ives Commi t tee (the "Committee") on Apr i l 18, 2013 , prov id ing an overv iew of the Commi t tee 's 

p roposa ls (the "Proposals" ) to impose registrat ion requi rements on key derivat ives market part ic ipants. 

Capi ta l Power general ly suppor ts the efforts of the C S A to establ ish a regulatory regime for the Canad ian 

over- the-counter ("OTC") der ivat ives market as required by Canada G-20 commi tments . Capi ta l Power 

apprec ia tes the opportuni ty to commen t on the CSA Consul tat ion Paper 91-407 and we app laud the 

Commi t tee 's effort in seek ing to develop regulat ion of the t rading of O T C derivat ives in C a n a d a that on one 

hand wou ld "strike a ba lance be tween propos ing regulat ion that does not unduly burden market 

part ic ipants in the der ivat ives market , whi le at the same t ime address ing the need to int roduce effect ive 

regulatory overs ight of der ivat ives and der ivat ives market activit ies". Never theless Capital Power provides 

these commen ts below because we are concerned that the imposi t ion of registrat ion requi rements based 

on the regulatory model used to regulate the t rading of securi t ies is not the right and appropr iate approach 

to the regulat ion of der ivat ives, which are risk managemen t tools. 

c / o : 

M e A n n e - M a r i e Beaudoin , Corpora te Secretary 

A u t o r i t e des marches f inanciers 

800, Square V ic tor ia , 22e etage 

C P . 246, Tour de la Bourse 

M o n t r e a l , Quebec 

H4Z 1G3 

e-mai l : consu l ta t ion-en-cours@lautor i te .qc .ca 
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Capital Power is an independent power producer that owns more than 3 6 0 0 M W of power generat ion 

capaci ty across 15 facil i t ies in Canada and the United States, with an addit ional 5 9 5 M W of generat ion 

current ly under construct ion or in advanced development . Capi ta l Power operates and opt imizes power 

generat ion f rom a var iety of fuel sources including coa l , natural gas, b io-waste and w ind . In Alber ta, 

Capital Power 's portfol io, including interests in joint venture faci l i t ies, compr ises approx imate ly 1000MW of 

merchant generat ion capacity. Assuming an Alberta electricity pool price of $ 6 0 / M W h , Capital Power 's 

A lber ta portfol io represents an annual not ional va lue of approx imate ly half a bil l ion dol lars for wh ich the 

commod i t y pr ice exposure is act ively managed and opt imized. Capi ta l Power opt imizes and hedges its 

portfol io using physical fo rward contracts for electricity, natural gas , env i ronmenta l commodi t ies and 

U S D / C D N cur rency exchange, and f inancial der ivat ive t ransact ions based on those same commodi t ies . 

Capi ta l Power 's t rad ing counterpart ies include other independent power producers , utility compan ies , 

banks, hedge funds and other energy industry market part ic ipants. T rad ing activi t ies take place through 

electronic exchanges , such as ICE (Intercont inental Exchange) and NGX (Natural Gas Exchange) , 

brokered t ransact ions and directly wi th counterpar t ies. Approx imate ly 9 0 % of Capi ta l Power 's energy 

commod i t y der ivat ives t rading take place through regulated exchanges . 

Capital Power is a member of and ful ly suppor ts the commen ts recent ly submi t ted by the Canad ian Energy 

Derivat ives Work i ng Group with respect to the CSA Consul tat ion Paper 91-407. 

G E N E R A L C O M M E N T S 

Capital Power notes that on October 26, 2010 , the Canad ian O T C Der ivat ives Work ing Group (the 

"Working Group") , chai red b y t h e Bank of Canada publ ished the Discuss ion Paper: Reform ofOver-the-

Counter (OTC) Derivatives Markets in Canada1 (the " D i s c u s s i o n Paper") . In the Discussion Paper, the 

Work ing Group set out prel iminary recommendat ions for implement ing Canada 's G 2 0 commi tmen ts 

related to O T C der ivat ives and the recommendat ions covered f ive areas of re form, as fo l lows: i) capital 

incent ives and s tandards ; ii) s tandard izat ion; iii) central counterpart ies and risk management ; iv) t rade 

repositor ies and v) t rading venues. Before making these f ive recommendat ions , the Work ing Group stated 

that it v iewed the init iatives for reform of O T C derivat ives markets conta ined in the G20 commi tments as 

important to the resi l ience and stabil i ty of the Canad ian f inancial sys tem and conc luded that these f ive 

recommendat ions wou ld be enough to implement all e lements of the G20 commi tmen ts . Capital Power 

notes that the imposi t ion of a registrat ion reg ime was not one of the W o r k i n g Group 's f ive 

recommendat ions . In that regard, Capi ta l Power respectful ly asks that the Commi t tee clari fy w h y it 

bel ieves that a registrat ion regime is the most ef fect ive or appropr ia te f ramework for the regulat ion of key 

der ivat ives marke t part ic ipants, when the Work ing Group does not r e c o m m e n d such a registrat ion reg ime? 

Capi ta l Power a lso notes that in Consul tat ion Paper 9 1 - 4 0 1 , Over-the Counter Derivatives Regulation, the 

CSA express ly s tated that the appl icabi l i ty of exempt ions f rom registrat ion would be the subject of future 

consul tat ions and pos tponed d iscussing the scope of such a registrat ion regime. Despi te these asser t ions, 

by stat ing that it bel ieves that imposing registrat ion requi rements on key der ivat ives market part ic ipants is 

the appropr ia te f ramework to regulate market part ic ipants, the CSA appears to have conc luded that a 

registrat ion reg ime is the most ef fect ive or appropr ia te f ramework for the regulat ion of key der ivat ives 

market part ic ipants and gives the impress ion that this conclus ion is the result of extensive publ ic 

consul tat ion. 

Capi ta l Power wou ld respectful ly l ike to pose the fo l lowing quest ions to the CSA regarding the Proposals : 

http://www.bankofcanada.ca/wp-content/uploads/2010/10/reform.pdf. 
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• Could the Commi t tee p lease provide its rat ionale/ just i f icat ion for concluding that a registrat ion 

regime is necessary to implement the recommendat ions conta ined in CSA Paper 91-401 wh ich 

were geared toward : i) s t rengthening f inancia l markets and manag ing specif ic risks relat ing to 

O T C derivat ives; ii) implement ing the G 2 0 commi tments in a manner that is appropr ia te for the 

Canad ian markets ; iii) harmoniz ing regulatory oversight to the extent possible with internat ional 

jur isdict ions in order to faci l i tate global markets and limit the potential for regulatory arb i t rage and a 

f l ight of capital ; and iv) avoid ing caus ing undue harm to Canad ian markets? Wha t are the issues 

the CSA is intending to address wi th C S A Consul tat ion Paper 91-407? 

• Capital Power wou ld be interested to know what other methods for the regulat ion of market 

part icipants were cons idered by the CSA, and then d iscarded, to arr ive at the belief that "the most 

appropr iate method to regulate key der ivat ives market part ic ipants is to impose s tandard 

registrat ion requi rements based on the act ivi ty conducted by the part icipant"? 

• How exact ly does the proposed registrat ion reg ime al ign with suppor t ing Canada meet ing its G-20 

commi tments to reform the O T C der ivat ives market to improve t ransparency, reduce sys temic risk 

and protect against market abuse? Does the p roposed registrat ion reg ime go further than the 

object ives behind the G-20 commi tmen ts? 

• Assuming a registrat ion reg ime is just i f iable, should it not mirror as closely as possible s imi lar 

regimes being imp lemented by Canada 's G20 peers, and in part icular the US , which is Canada 's 

largest der ivat ives t rading partner? 

Further, the Commi t tee acknowledges in the C S A Consul tat ion Paper 91-407 that the Canad ian O T C 

der ivat ives market const i tutes only a very smal l share of the global O T C derivat ives market and most 

Canad ian energy market part ic ipants enter into cross-border O T C derivat ives t ransact ions wi th global 

counterpar t ies . Given the advanced pol icy analys is and rule deve lopment that has been deve loped to 

imp lemen t the US Dodd- Frank Wall Street Reform and Consumer Protection Act ( the "Dodd-Frank Act"), 

Capi ta l Power recommends that the Commi t tee , if it bel ieves that imposing registrat ion requi rements is the 

appropr ia te f ramework to regulate key der ivat ives market part ic ipants, should al ign these registrat ion 

requ i rements with the Dodd-Frank Act equivalent rules, especial ly when they cover the same cross-border 

O T C derivat ives t ransact ions. A di f ferent and more onerous set of registrat ion requi rements wi l l put an 

undu ly heavy cost burden on Canad ian market part ic ipants. Capital Power has spent in excess of $1 

mil l ion and thousands of person-hours to date to prepare for compl iance with Dodd Frank Act, even though 

Capi ta l Power is current ly not required to register under Dodd-Frank. 

S P E C F I C C O M M E N T S 

Requirement to Register 

T h e Commi t tee states in C S A Consul tat ion Paper 91-407 that: "the most appropr iate method to regulate 

key der ivat ives market part ic ipants is to impose s tandard registrat ion requi rements based on the activity 

conduc ted by the part icipant". Capital Power submi ts that the Commi t tee must first c lear ly def ine wha t an 

O T C derivat ive is before the Commi t tee and marke t part icipants can determine or assess if t he activit ies of 

a marke t part icipant wou ld fall under a certain registrat ion category (if then appl icable) . In addi t ion, Capital 

Power submi ts that only market part icipants in "high-r isk" or systemical ly important der ivat ive asset c lasses 

shou ld be required to register, as is required in the U.S. 

T h e Commi t tee also states that "it is desirable to subject all types of der ivat ives to a consistent reg ime 

regard less of the nature of the under ly ing asset". Capi ta l Power submits that this posi t ion ignores the 

reali ty that different asset c lasses of derivat ives represent di f ferent risks to the f inancial sys tem and 
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economy as a who le (e.g. credit default swaps represent m u c h greater systemic risk than do energy 

commodi ty der ivat ives) . As a result of this proven economic analys is , energy forward contracts we re 

exc luded f rom the definit ion of a "swap" under the Dodd-Frank Act and the U.S. T reasury made a f inal 

determinat ion in November 2012 to exempt foreign exchange " forwards" and "swaps" f rom most of the 

Dodd-Frank Ac t regulatory reg ime. T h e CSA needs to cons ider dif ferent asset c lasses of der ivat ives if it 

wants to ach ieve "r isk-based" regulat ion. 

The C S A also suggests that it is ignor ing dist inct ions a m o n g dif ferent types of der ivat ives because an 

exempt ion f rom registration under the der ivat ives reg ime for di f ferent categories of der ivat ives market 

part ic ipants wou ld result in confus ion and di f ferent regulatory requi rements for der ivat ives that have simi lar 

risks. Capital Power respectful ly submi ts that other global regulatory bodies have cons idered, and are 

consider ing, the t reatment of di f ferent asset c lasses of O T C der ivat ives and imposed regulat ions as are 

appropr iate for the dif ferent asset c lasses. An example is the U.S. Commod i t y Futures Trad ing 

Commiss ion 's (the " C F T C " ) mandat ing clear ing for all credit default and interest rates swaps because of 

the r isks they pose to the U.S. f inancia l sys tem. The C F T C has not mandated clearing for other swap 

assets c lasses. 

In C S A Consul ta t ion Paper 91-407, the Commi t tee has also based the requi rements to register on whether 

or not a person is either carry ing on the bus iness of t rading in "derivat ives", carrying on the bus iness of 

advis ing others in relation to "der ivat ives", or where an entity has a substant ia l exposure in a "der ivat ive" or 

category of "der ivat ives" wi thout def in ing what an O T C derivat ive is for the purposes of registrat ion in C S A 

Consul tat ion Paper 91-407. T h e CSA 's reference to the recent ly publ ished CSA Staff Consul tat ion Paper 

91 -301 - Model Provincial Rules - Derivatives: Product Determination and Trade Repositories and 

Derivatives Data Reporting, that prov ides recommendat ions on the type of instruments that wil l not be 

cons idered der ivat ives only relates to t rade report ing. Capi ta l Power recommends that provid ing a clear 

def ini t ion of wha t is and what is not a der ivat ive, for all purposes of the CSA 's proposed der ivat ives 

regulatory reg ime, would provide certa inty for market part ic ipants and definit ional cons is tency th roughout 

the pend ing regulat ions. Capital Power urges the Commi t tee to develop a defini t ion for "der ivat ive" that is 

substant ive ly the s a m e as the def in i t ion of a "swap" under the Dodd-Frank Act. 

C a t e g o r i e s of Registrat ion 

Though the C S A has previously s tated in CSA Paper 9 1 - 4 0 1 , that it recommends that the O T C der ivat ives 

regulatory reg ime in Canada be harmon ized to the extent poss ib le with internat ional jur isdict ions, in 

proposing the three categor ies of registrat ion: der ivat ives dealer; der ivat ives adviser and large der ivat ive 

part icipant, Capi ta l Power submits that the CSA, by mak ing the dist inct ion be tween a der ivat ives dealer 

and a der ivat ives adviser, has made a dist inct ion that does not exist under the Dodd-Frank Act. W e see 

that the C S A has relied heavily on the f ramework for registrat ion establ ished in Nat ional Inst rument 31-103 

- Registration Requirement, Exemptions and Ongoing Registrant Obligations ("Nl 31-103"), and w e 

unders tand that the CSA may have bor rowed the "adviser" category f rom this national inst rument . 

However , it is not clear what the C S A was hoping to accompl ish in making the dist inct ion be tween 

der ivat ives dealers and der ivat ives adv isers Capital Power is not aware that "der ivat ives adv isers" exist 

separate f rom "derivat ives dealers" in Canad ian O T C markets and part icular ly not wi th respect to energy 

commod i t y der ivat ives. 

Derivat ives Dealer 

Capital Power recommends that the C S A needs to precisely def ine and dist inguish what const i tutes 

"deal ing" versus "trading" as the C F T C has done in the fur ther definit ion of swap dealers and major swap 

part ic ipants f inal rule, instead of us ing the concept of being "in the business of t rading" der ivat ives, wh ich 

appears to have been borrowed f rom securi t ies regulat ion and has dif ferent appl icat ion in that context . 

This def ini t ion and dist inct ion would prov ide legal certainty to market part icipants and they can then assess 
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their bus iness activit ies in light of the potential registrat ion requi rements and either register, or change their 

bus iness activit ies (i.e. stop deal ing as opposed to t rading der ivat ives) .The C F T C ' s further def ini t ion also 

inc luded an interim final rule excluding "swaps" entered into for hedging and mit igat ing commerc ia l risks 

f rom deal ing activity, thereby providing market part ic ipants certainty about whether a company 's "swaps" 

act ivi t ies would cause it to fall within the definit ion of a swap dealer. The swap dealer definit ion provides 

that an ent i ty may exclude f rom its "swap" dealer analysis certain types of "swap" activit ies, including 

swaps entered into to hedge physical posit ions and mit igate commerc ia l r isks. 

Capi ta l Power supports the Commi t tee 's posit ion that entit ies that are truly "derivat ives dealers" should be 

subject to registrat ion requi rements but entit ies that s imply t ransact or t rade in der ivat ives for thei r own 

account , either to hedge bus iness risk or for propr ietary t rading, should not be required to register as 

"der ivat ives dealers". 

Further, and related to the paragraph above, the heading "Business Tr iggers for Trad ing" l isted at pg. 4126 

of C S A Consul tat ion Paper 91-407 should be reclassif ied as "Business Tr iggers for Deal ing" because they 

appear to descr ibe activit ies that wou ld be typical of a party "deal ing" in der ivat ives but not typical of a 

party s imply " t rading" in der ivat ives for its own account . As wel l , Capi ta l Power suggests that t he 

"bus iness tr igger", wh ich appears to have been adapted f rom Nl 31-103, may not be a suff ic ient ly bright 

line test for market part ic ipants to determine registrat ion. As noted above , the CSA should cons ider 

exempt ing specif ic categor ies of market part ic ipants f rom the requi rement to register as der ivat ives dealers 

consis tent wi th the end-user except ion f rom clear ing as implemented by the C F T C pursuant to the Dodd 

Frank Act . The CSA shou ld a lso provide better gu idance with respect to the appl icat ion of the "bus iness 

tr igger" concept . 

In addi t ion Capital Power respectful ly recommends as fol lows: 

• T h e CSA's analysis of "derivat ives dea l ing" shou ld consider whe ther such activit ies const i tute the 

pr imary bus iness of an entity, or are s imply anci l lary funct ions to s o m e other pr imary bus iness . 

Registrat ion shou ld only be required of ent i t ies whose pr imary bus iness is derivat ives dea l ing . 

• Registrat ion requi rements should paral lel the swap dealer requi rements under the Dodd Frank Act, 

wh ich only catches the largest f inancial inst i tut ions deal ing with swaps with U.S. Persons. 

• T h e CSA's proposed registrat ion requi rements should conta in "de minimis" thresholds for 

der ivat ives deal ing under which no registrat ion is required (so as to be consistent with the CFTC 's 

approach and the " r isk-based" analysis approach suggested earl ier) . 

• The CSA should prov ide addit ional exempt ions f rom the requ i rement to register which should be 

deve loped as part of ongoing consul tat ion with industry. 

Der ivat ives Adv ise r 

Capi ta l Power sees no advantage/pract ica l reason to dist inguish Der ivat ives Dealers f rom Derivat ives 

Adv isers . No similar dist inct ion is made under Dodd-Frank and no such dist inct ion should be m a d e by the 

C S A . 

L a r g e Der ivat ives Part ic ipant 

Capital Power submits that s ince the Commi t tee is basing its rat ionale for propos ing this registrat ion 

ca tegory on the U.S. major swap part icipant ("MSP") category, then the methodo logy used to determine 

LDP status should mirror the Dodd-Frank Act methodo logy to determine M S P status (i.e. object ive 

mathemat ica l formula to determine "substantial posi t ions in "swaps"" , and the exclusion of swaps used to 
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hedge commerc ia l risk f rom the calculat ion of a "substant ial posit ion") The Commi t tee has d iverged f rom 

the approach taken in the Dodd-Frank Act and has stated that it wou ld include all O T C derivat ives in 

assess ing substant ia l exposure in a der ivat ive, even if the der ivat ive is used for hedging purposes. 

Capi ta l Power submi ts that the Commi t tee should re-examine the need for this category in the Canad ian 

context apart f rom the MSP category in the US. The C S A has recognized that the der ivat ives market in 

C a n a d a substant ia l ly involves Canad ian entit ies t ransact ing wi th fore ign enti t ies, therefore, perhaps only if 

an enti ty has had to register as a M S P in the US shou ld it be required to register as a LDP in Canada? 

C A P I T A L P O W E R ' S R E S P O N S E T O C E R T A I N Q U E S T I O N S P O S E D B Y T H E C O M M I T T E E IN ITS 

R E Q U E S T F O R C O M M E N T 

Q 3 . S h o u l d registrat ion a s a der ivat ives dealer be s u b j e c t to a de min imis exempt ion s imi lar to the 

exempt ion adopted by U.S . regu la tors? P l e a s e indicate w h y s u c h an exempt ion is appropriate. 

Capital power submi ts that the requi rement to register as a der ivat ives dealer should be subject to a de 

minimis exempt ion simi lar to the exempt ion adopted by the C F T C . A n exempt ion is appropr ia te based on 

the rat ionale that registrat ion should only be required of enti t ies whose derivat ives deal ing activit ies pose 

sys temic risk. A n exempt ion is also appropr ia te in the interests of promot ing better internat ional regulatory 

a l ignment with respect to registrat ion. 

Q4. Are der ivat ives dealer , der ivat ives adv iser and L D P the correct registration c a t e g o r i e s ? S h o u l d 

the Commit tee c o n s i d e r recommend ing other or addit ional c a t e g o r i e s ? 

Derivat ives dealer and der ivat ives adviser categor ies could l ikely be merged s ince, in Capital Power 's 

exper ience, ent i t ies that engage in one also typical ly engage in the other. 

Q 5 . Are the fac tors l isted the correct fac tors that s h o u l d be c o n s i d e r e d in determining whether a 

p e r s o n is in the b u s i n e s s of trading der iva t i ves? P l e a s e expla in your a n s w e r . 

Capi ta l Power submi ts that the factors themse lves appear to be appropr iate and reasonable but is 

uncer ta in about the scope of their appl icat ion and bel ieves that more guidance is needed . In addi t ion, the 

factors should be re-branded as "bus iness of deal ing" rather t han "business of t rading" , to dist inguish t rue 

der ivat ives "deal ing" activity f rom trading for one's own account (i.e. the "dealer- trader" dist inction 

endorsed by the CFTC) . Derivat ives deal ing should t r igger registrat ion but der ivat ives t rading shou ld not. 

Q 6 . T h e Commi t tee is not propos ing to include frequent der ivat ives trading activity a s a factor that 

w e will c o n s i d e r w h e n determining whether a p e r s o n t r iggers registrat ion a s a derivat ive dealer . 

S h o u l d f requent der ivat ives trading activity trigger an obl igat ion to register w h e r e an entity is not 

o therw ise s u b j e c t to a requirement to register a s a der ivat ives dealer or a L D P ? S h o u l d entit ies that 

a re car ry ing on frequent der ivat ives trading activity for s p e c u l a t i v e p u r p o s e s be sub jec t to a 

different registrat ion trigger than enti t ies trading primari ly for the purpose of m a n a g i n g their 

b u s i n e s s r i s k s ? 

Capital Power submi ts that neither f requency of der ivat ives t rading activity, nor t rad ing for speculat ive 

purposes, shou ld tr igger an obl igat ion to register where the ent i ty is not o therwise subject to a requi rement 

to register as a der ivat ives dealer or an LDP. Speculat ive t rad ing for one's o w n account , a long with 

hedg ing , are risk mit igat ion and asset opt imizat ion tools that a l low der ivat ives market part icipants to 

manage commerc ia l r isks associated wi th their business and opt imize asset value th rough gather ing of 

market intel l igence, including commod i t y price d iscovery. T h e s e activit ies do not sys temic risk to 

Canada 's f inancial sys tem. 
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Q8. Are the fac tors l isted the correct fac tors that s h o u l d be c o n s i d e r e d in determining whether a 

p e r s o n is in the b u s i n e s s of adv is ing on der iva t i ves? 

Capi ta l Power submi ts that the factors themse lves appear to be appropr ia te and reasonable but that this 

entire registrat ion category could and shou ld be merged with the Der ivat ives Dealer category. 

Q9. Are the factors l isted for determining whether an entity is a L D P appropr ia te? If not what 

fac tors s h o u l d be c o n s i d e r e d ? What fac tors s h o u l d the Commit tee c o n s i d e r in determining 

whether an entity, a s a resul t of its der ivat ives market e x p o s u r e s , cou ld represent a s e r i o u s 

a d v e r s e r isk to the f inancia l stabil ity of C a n a d a or a p rov ince or territory of C a n a d a ? 

See earl ier commen ts about al igning this def ini t ion and the methodo logy to determine registrat ion 

requi rements with the Major Swap Part icipant concept u n d e r t h e Dodd-Frank Act. 

Q10. Is the Commi t tee 's p roposa l to only register derivat ive dealer representat ives w h e r e they are 

dea l ing with c l ients or w h e n deal ing with counterpar t ies that a re non-qual i f ied part ies appropr ia te? 

Yes , the Commi t tee 's proposal to only register dealer representat ives when they are deal ing wi th "cl ients" 

(which shou ld be clearly def ined) or when deal ing with counterpar t ies that are non-qual i f ied part ies is 

appropr ia te ("Qualif ied Part ies" don't need the protect ions wh ich the registrat ion requi rements purpor t to 

prov ide) . 

Q13. Is the Commi t tee 's p roposa l to i m p o s e a requirement on regist rants to "act honest ly and in 

g o o d faith" appropr ia te? 

Yes, the proposed requi rement on registrants to "act honest ly and in good fai th" appears to be reasonable 

and appropr ia te. 

Q14. Are the requi rements d e s c r i b e d appropriate registrat ion requi rements for der ivat ives dea le rs , 

der ivat ives a d v i s e r s and L D P s ? Are there a n y addit ional regulatory requirements that s h o u l d apply 

to all ca tegor ies of r e g i s t r a n t s ? P l e a s e expla in your a n s w e r s . 

Conceptua l ly , the p roposed registrat ion requi rements appear to be very robust and thorough. T h e C S A 

shou ld recognize however that compl iance with the proposed registrat ion requirements will require the 

commi tmen t of signif icant initial and ongo ing resources by those marke t part ic ipants who may not a l ready 

be registered either as a securi t ies dealer under Canad ian secur i t ies regulat ion, or as a registrant under 

the Dodd-Frank Act. For these reasons, it is imperat ive that the "registrant net" not capture ent i t ies that 

t rade in der ivat ives for their o w n account (i.e. der ivat ives "end-users") but not as a "dealer" or "adviser" to 

other part ies. Requir ing end-users to register does not serve to sa feguard against systemic f inancial risk 

and wou ld likely have a chi l l ing effect on the Canad ian der ivat ives marketp lace by forcing m a n y end-users 

to cease t ransact ing in der ivat ives al together, if the compl iance costs associated with registrat ion exceed 

the bus iness value gained by t ransact ing in der ivat ives. Capi ta l Power wou ld reiterate that end-users use 

der ivat ives as commerc ia l r isk mit igat ion tools and t ransact the vast major i ty of their der ivat ives on 

regulated exchanges . 

Q15. S h o u l d der ivat ives dea le rs deal ing with qualif ied part ies be s u b j e c t to b u s i n e s s c o n d u c t 

s t a n d a r d s s u c h a s the o n e s d e s c r i b e d in part 7.2(b)(iii) a b o v e ? If s o , p l e a s e explain what s t a n d a r d s 

s h o u l d apply. 

T h e bus iness conduct s tandards detai led in part 7.2(b) (iii) of Consul ta t ion Paper 91-407 shou ld not apply 

in the context of a der ivat ives dealer t ransact ing derivat ives with a "qual i f ied party". Qual i f ied part ies 

current ly t ransact ing in der ivat ives in Canada are sophist icated bus iness enterpr ises that are capab le of 

assess ing the meri ts and r isks associated wi th their derivat ive t ransact ions for themselves. Accord ing ly , 
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they do not need the protect ions which the p roposed business conduct s tandards purport to provide. 

Imposing those bus iness conduct s tandards on der ivat ives dealers, when deal ing wi th qual i f ied part ies, 

wou ld s imply add compl iance costs to the der ivat ives t ransact ions wi thout any corresponding appreciable 

benefit to the qual i f ied part ies. 

Q16. Do you h a v e a preference between the two p r o p o s a l s relating to the regulation of a 

der ivat ives dealer trading with counterpar t ies that are non-qual i f ied p a r t i e s ? Is there another 

option to a d d r e s s the confl ict of interest that the Commit tee s h o u l d c o n s i d e r ? P l e a s e expla in your 

a n s w e r . 

Capital Power prefers the first a l ternat ive set forth in part 7.2(b) (ii) [ requir ing non-qual i f ied party to obtain 

independent advice before enter ing into a der ivat ive t ransact ion] . The first a l ternat ive should ensure that 

there are no confl icts of interest be tween the der ivat ives dealer and its non-qual i f ied party 

c l ient /counterparty when enter ing into a der ivat ives t ransact ion. Addi t ional ly , requir ing non-qual i f ied 

part ies to obtain, and pay for, such independent adv ice should focus that party 's at tent ion on the costs and 

risks inherent in t ransact ing in der ivat ives. Tha t focus in turn should encourage more informed der ivat ive 

t ransact ion dec is ion-making, wh ich shou ld lessen systemic risk. 

Q17. Are the r e c o m m e n d e d requ i rements appropriate for regist rants that are der ivat ives d e a l e r s ? If 

not p l e a s e expla in . Are there a n y addit ional regulatory requi rements that s h o u l d apply to 

registered der ivat ives d e a l e r s ? 

Conceptual ly , the proposed bus iness conduct s tandards appear to be very robust and thorough. The C S A 

should recognize however that compl iance wi th the proposed business conduct s tandards will require the 

commi tment of signif icant initial and ongo ing resources by those market part ic ipants w h o may not a l ready 

be subject to similar s tandards as a result of being registered either as a secur i t ies dealer under Canad ian 

securi t ies regulat ion, or as a registrant under Dodd-Frank. For these reasons it is imperat ive that the 

"registrant net" not capture enti t ies that t rade in der ivat ives for their o w n account (i.e. der ivat ives "end-

users") but not as a "dealer" or "adviser" to other part ies. 

Q18. Are the r e c o m m e n d e d requi rements appropriate for regist rants that are der ivat ives a d v i s e r s ? 

If not p l e a s e expla in . Are there any addit ional regulatory requi rements that s h o u l d apply to 

registered der ivat ives a d v i s e r s ? 

Conceptual ly , the proposed business conduct s tandards appear to be very robust and thorough. The C S A 

should recognize however that compl iance wi th the p roposed business conduct s tandards will require the 

commi tment of s igni f icant initial and ongo ing resources by those market part ic ipants who may not a l ready 

be subject to simi lar s tandards as a result of being registered either as a securi t ies dealer under Canad ian 

regulat ion, or as a registrant under Dodd-Frank. For these reasons it is imperat ive that the "registrant net" 

not capture enti t ies that t rade in der ivat ives for their o w n account (i.e. der ivat ives "end-users") but not as a 

"dealer" or "adviser" to other part ies. 

Q20. Is the Commi t tee 's recommendat ion to exempt foreign res ident der ivat ives dea le rs from 

C a n a d i a n registration requi rements w h e r e equivalent requirements apply in their home 

jur isd ic t ions appropr ia te? P l e a s e exp la in . 

Yes, the proposal to exempt fore ign der ivat ives dealers f rom registration requi rements in Canada where 

equivalent requi rements apply in their h o m e jur isdict ion appears to be reasonable and appropr iate. The 

CSA shou ld foster cooperat ion and a l ignment among international der ivat ives regulators by support ing 

reciprocal recognit ion of equivalent regulatory regimes. Such reciprocal recogni t ion el iminates dupl icat ive 

compl iance f rameworks and lessens the compl iance burden on all der ivat ives market part ic ipants. 
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Q22. Is the proposa l to exempt c r o w n corpora t ions w h o s e obl igat ions are fully guaranteed by the 

app l icab le government f rom registration a s a L D P a n d , in the c i r c u m s t a n c e s d e s c r i b e d , a s a 

der iva t ives dealer appropr ia te? S h o u l d entit ies s u c h a s c r o w n corpora t ions w h o s e obl igat ions are 

not fully guaranteed , foreign governments or corporat ion o w n e d or control led by foreign 

g o v e r n m e n t s benefit f rom comparab le e x e m p t i o n s ? P l e a s e provide an explanat ion for your 

a n s w e r . 

The proposal to exempt f rom the registrat ion requi rements Crown corporat ions whose obl igat ions are fully 

guaran teed by the Crown is reasonable on the basis that such Crown corporat ions do not pose systemic 

risk to the Canad ian f inancial sys tem. Conversely , C rown corporat ions whose obl igat ions are not ful ly 

guaran teed by the Crown shou ld not be exempt , prima facie, f r om the registrat ion requi rements because 

such C rown corporat ions m a y pose systemic risk. Foreign governments , or corporat ions contro l led by 

fore ign governments , should not be exempt , prima facie, f rom the registrat ion requi rement unless such 

fore ign government has a credi t rating at least equal to that of Canada 's (or of the Province in wh ich such 

fore ign government or fore ign corporat ion intends to deal in der ivat ives) and such foreign government ful ly 

guarantees the obl igat ions of such foreign corporat ion. 

Q23 . Are the p r o p o s e d registrat ion exempt ions appropr ia te? Are there addit ional exempt ions from 

the obl igat ion to register or from registration requi rements that s h o u l d be c o n s i d e r e d but that have 

not b e e n l is ted? 

It is appropr ia te to exempt c lear ing agenc ies f rom registrat ion as dealers , advisers, or LDPs because the 

serv ices prov ided or activi t ies conducted by c lear ing agenc ies pose dif ferent risks than those sought to be 

addressed through the registrat ion requi rement and assoc ia ted bus iness conduct s tandards . Separate 

regulat ions should be deve loped to address systemic risk posed by central der ivat ives counterpar t ies. 

Exempt ing derivat ive t ransact ions among aff i l iates, f rom the determinat ion of whether an entity needs to 

register, is appropr iate because such t ransact ions do not pose systemic risk, do not fit the character ist ics 

c o m m o n l y cons idered to be in the business of t rad ing, and for the sake of regulatory a l ignment on this 

issue wi th the approach taken under the Dodd-Frank Act 

C O N C L U S I O N 

Capital Power cont inues to support the Commi t tee and the CSA 's efforts to regulate the O T C derivat ives 

market in Canada, but wou ld strongly urge the Commi t tee to prov ide clarity as it cont inues to cons ider the 

regulatory tools at its d isposa l . As in Nl 31-103, exempt ions shou ld be f leshed out to prov ide certainty for: 

(i) categor ies of "der ivat ives", the t rading of which wou ld not t r igger registrat ion; and (ii) categor ies of 

market part icipants, such as "end-users" , that do not pose systemic risk. Capital Power also urges the 

CSA to cont inue to str ive for uni formity in the deve lopment and appl icat ion of all rules and regulat ions with 

s imi lar rules in the US that af fect the same O T C der ivat ive t ransact ions. A coord inated approach to 

implementat ion of reform efforts will be the most ef fect ive and least onerous for Canad ian market 

part ic ipants. Addi t ional ly a rat ional ised approach wil l ensure that Canad ian market part ic ipants are not 

adverse ly impacted (i.e. put at a compet i t ive d isadvantage) as a result of comply ing wi th regulat ions that 

are inconsistent or more onerous and bu rdensome wi th current commerc ia l pract ices in the marketp lace 

and wi th regulat ion in the U S that cover the same t ransact ions. Accordingly , Capital Power requests that 

the Commi t tee give further considerat ion to the registrat ion reg ime out l ined in C S A Consul ta t ion Paper 9 1 -

407. Capi ta l Power recommends the C S A should take a " r isk-based" approach to the regulat ion of 

der ivat ives general ly and to the registrat ion requ i rement specif ical ly. 

Capital Power respectful ly requests that the Commi t tee consider its comments . Capi ta l Power looks 

fo rward to further consul tat ion papers and model rules prior to the creat ion of legislat ion and regulat ions to 



govern the Canad ian O T C derivat ives marke ts . If you have any quest ions, or if we may be of fur ther 

ass is tance, p lease contact either the unders igned at 403-717-4622 (znaqy-kovacs@cap i ta lpower .com) . 

Yours Truly, 

"CAPITAL POWER' 

Per: 

Zol tan Nagy-Kovacs 

Senior Counse l 


