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Alberta Securities Commission
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Office of the Attorney General, Prince Edward Island
Nova Scotia Securities Commission
Securities Commission of Newfoundland and Labrador
Registrar of Securities, Department of Justice, Government of Northwest Territories
Registrar of Securities, Government of Yukon
Registrar of Securities, Legal Registries Division, Department of Justice, Government of
Nunavut
Dear Sirs/Mesdames:
Proposed Multilateral Policy 58-201 and Multilateral Instrument No. 58-101
I am writing in response to the request for comments pursuant to a notice (the
“Notice”) dated January 16, 2004 issued in respect of proposed Multilateral Policy 58201 respecting effective corporate governance (the “Policy”) and proposed Multilateral
Instrument No. 58-101 respecting disclosure of corporate governance practices (the
“Instrument”).
Before setting out our comments on the Policy and the Instrument, I thought it
would be helpful to provide some information about Power and its approach to
corporate governance matters.
ABOUT POWER CORPORATION OF CANADA
Power Corporation of Canada is an international management and holding
company based in Canada with substantial interests in Canada, the United States,
Europe and Asia. Power was incorporated in 1925 in Montreal.

Power Corporation’s publicly traded equity shares are listed on the Toronto Stock
Exchange and currently have a market capitalization in excess of C$11.5 billion. An
organization chart showing the major constituents of the Power group is attached hereto
as Appendix A.
Control of Power
The Honourable Paul Desmarais acquired control of Power Corporation in 1968.
He was Chairman and Chief Executive Officer of Power Corporation until 1996, at which
time his sons, Paul Desmarais, Jr. and André Desmarais became Chairman and CoChief Executive Officer, and President and Co-Chief Executive Officer, respectively,
(following many years as members of management of the Corporation). The
Honourable Paul Desmarais continues to be controlling shareholder.
Mr. Desmarais controls the Corporation with approximately 65 per cent of the
votes attached to the voting shares. He owns directly or indirectly approximately 30 per
cent of the participating equity of the Corporation with a quoted market value today in
excess of C$3.5 billion. At the time Mr. Desmarais acquired control of Power
Corporation in 1968, the total market capitalization of the company’s participating equity
shares was approximately C$60 million.
Governance, Strategy and Results
Power’s goal is to provide long-term returns to shareholders, generally by
acquiring and developing control positions in companies which are leaders in their
sectors.
Power exercises control through the boards of directors of the companies in its
group. Members of Power Corporation management, some of whom are members of
the controlling family, sit on the boards and board committees of the subsidiary
companies. Through these cascading board memberships Power maintains control of
the companies in which it has invested and participates in supporting and assisting
management to facilitate and execute corporate and group strategy. The board of each
company in the group includes a number of directors who are not members of the
management of the Corporation on whose board they sit and who are neither directors
nor officers of the controlling shareholder, which fairly represents the investment in each
such corporation by shareholders other than the controlling shareholder.
Power’s overall system of governance has been in place for over thirty years.
(See for example the submission of Power Corporation of Canada Limited to the Royal
Commission on Corporate Concentration dated November 14, 1975, which describes
Power Corporation’s goals and system of governance in terms essentially similar to the
foregoing.)
Power believes that its business strategy and its governance system have
produced superior long-term returns for shareholders. Compound total returns to
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shareholders before tax over the last 36 years (since the Desmarais family acquired
control) exceed 18.2 per cent per annum, while over the same period total returns for
the TSX 300 index approximate 10.3 per cent. One hundred dollars invested in Power
in 1968 would be worth $43,000 today, whereas $100 invested in the TSX 300 index
would be worth $3,500 today, before tax.
The Positions of Chairman and CEO
Throughout the 36-year period during which the Desmarais family has controlled
Power, the positions of Chairman and Chief Executive Officer have overlapped. Until
very recently the Corporation had no “lead director”. Today, Paul Desmarais, Jr. is
Chairman and Co-Chief Executive Officer. The controlling shareholder, the Honourable
Paul Desmarais, who is Chairman of the Executive Committee of the Board of Directors,
and of course is related to the Co-CEOs, acts as “lead director” and meets from time to
time with the non-management and non-Desmarais-family members of the Board of
Directors of Power Corporation.
At Power Financial Corporation, Power’s major financial services holding
company, the offices of Chairman and Chief Executive Officer are held by different
individuals.
However, the Chairman, Paul Desmarais, Jr., participates in the
management of the corporation. Therefore, the Deputy Chairman of Power Financial,
André Desmarais, acts as “lead director” when, from time to time, the Board meets
without management.
At each of the publicly traded operating subsidiaries of Power Financial
Corporation – IGM Financial Inc. (formerly Investors Group Inc.) and Great-West Lifeco
Inc. – the Chairman of the Board is not related to the management. The offices of
Chairman and Chief Executive Officer in these companies are held by different
individuals. The Chairman of both these companies is the Chief Executive Officer of the
controlling shareholder, Power Financial Corporation. The operating subsidiaries of
each of these companies are highly regulated financial services companies.
Board Committees
None of Power Corporation, Power Financial Corporation or any of their publicly
traded operating subsidiaries has a Nominating Committee. Nominations of candidates
for election to the Board are considered and made by the full Board.
Power Corporation’s Audit Committee is made up entirely of directors who are
not related to the management of the Corporation. This has been the case for over ten
years. Prior to that, the Corporation’s Audit Committee consisted of a majority of
directors who were not related to the management of the Corporation. Power believes it
important and fully consistent with its rights as a controlling shareholder that
representatives of Power Corporation and Power Financial Corporation should sit on the
audit committees of the companies controlled by either of them and in which they have
very substantial investments.
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The Compensation Committees of Power Corporation, Power Financial
Corporation and their publicly traded operating subsidiaries are comprised entirely of
directors who are not related to management of the Corporation. Representatives of
the controlling shareholder participate on the Compensation Committees of Power
Financial Corporation and its publicly traded operating subsidiaries. However, the
Power Corporation Compensation Committee members are also independent of the
controlling shareholder in view of the fact that the co-CEOs of Power Corporation are
related to its controlling shareholder.
Power’s Governance Philosophy
Power notes that there exist many models of corporate ownership and
governance in Canada, including widely held and closely held companies and including
boards composed largely of “related” directors and boards composed almost entirely of
“unrelated” directors. It is Power’s belief that no single corporate governance model is
superior or appropriate in all cases. Copies of the Statement of Corporate Governance
Practices published annually pursuant to requirements of the TSX, by Power and its
publicy traded subsidiaries are attached hereto as Appendices B to E.
Power believes that the governance system in place at Power and throughout its
group is appropriate to its circumstances and effective. Power also believes that
appropriate structures and procedures are in place at Power and its subsidiaries to
protect board independence from management. The duty of care and fiduciary duty
applicable to directors, and codified in the Canada Business Corporations Act, apply to
all directors and provide important protection for minority shareholders. The oppression
remedies available under the Act and at common law provide further protection. These
duties and remedies have been the subject of careful consideration by legislators and
the courts in Canada since the earliest corporations acts were legislated in Canada
some 160 years ago. Moreover, in more recent years, securities regulators have
adopted additional minority shareholder protections in the form of Ontario Securities
Commission Rule 61-501 and Quebec Securities Commission Policy Q-27.
COMMENTS ON THE POLICY AND INSTRUMENT
Application of the Policy and Instrument to Controlled Companies
Power Corporation and its publicly traded subsidiaries, like many of Canada’s
successful public companies, have controlling shareholders. Indeed, controlled public
companies today and historically have played a vital role in Canada’s economy.
However, neither the Policy nor the Instrument address the application of corporate
governance practices to controlled companies.
Like other shareholders, a controlling shareholder has a reasonable expectation
that its interests will be represented on the board of the companies in which it holds a
controlling position. A controlling shareholder who, like the Desmarais family, not only
holds a majority of the voting rights but also a substantial share of the equity of the
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corporation will have strong interest in exercising oversight over its investment by
overseeing management of the corporation.
As a holding company, Power Corporation also has a strong incentive to exercise
oversight over management of its subsidiaries. In fact, minority shareholders of Power
Corporation would expect it to do so. Representatives of Power Corporation today
participate on the boards of its publicly traded subsidiaries. In some cases, the director
on the board of the subsidiary is a director of Power Corporation who would otherwise
be considered to be independent, in other cases the subsidiary board director is an
officer of Power Corporation or Power Financial Corporation. These representatives
play a special role when they act as directors of the subsidiary. They are independent
of management of the subsidiary, yet are very knowledgeable of the subsidiary’s
businesses. It would be important to the continued effective governance of companies
in our group that such relationships and interlocking directorships continue to be
permitted.
The Policy and the Instrument do not clearly define director independence in
terms of independence from management. A director is said to be independent “if he or
she has no direct or indirect material relationship with the issuer.” A “material
relationship” is defined simply as a relationship which could, in the view of the issuer’s
board, reasonably interfere with the exercise of a director’s independent judgement,
provided that certain relationships are deemed to be material. While none of the
relationships which are deemed to be material include shareholding relationships, in
light of the broad language used in the definition of independence under the Policy and
the Instrument, some may take the view that nominees of significant shareholders could
be viewed as having an indirect material relationship with the issuer that would interfere
with the exercise of judgement since they would not be independent of the significant
shareholder (even though they may be very independent of management). It is for this
reason that the original Report of The Toronto Stock Exchange Committee on
Corporate Governance specifically excluded relationships arising from shareholdings in
the definition of “unrelated director”.
Neither the Policy nor the Instrument include any exemptions for controlled
companies from the definition of director independence. In this respect, the Policy and
the Instrument are more restrictive than multilateral instrument 52-110 (the Audit
Committee Instrument), which at least included limited exemptions for controlled
companies in section 3.3 thereof.
If shareholding relationships are not to be explicitly addressed in the definition of
independent director for purposes of the Policy and Instrument, then there should be
explicit exemptions for controlled companies from the application of certain provisions of
the Policy and the Instrument. In particular, the Policy and the Instrument should state
that controlled companies need not:
•
•

have a majority of the board comprised of independent directors,
have a nominating committee comprised solely of independent directors,
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•
•

have a compensation committee comprised solely of independent directors,
and
have a board chair or lead director who is independent from the controlling
shareholder.

If a controlling shareholder’s relationship is not exempted from the definition of
“independent director”, it is not appropriate to suggest that controlled companies should
have a majority of the board comprised of independent directors. It is a fundamental
principle of capitalism that control means control. Controlling shareholders have a right
to be fully involved in the election of boards of their companies. Shareholders invest in
controlled companies knowing that the controlling shareholder has control. Many invest
because of this fact. Minority investors also can take comfort in the existence of a wellestablished body of laws and rules designed to protect their interests. Although the
TSX corporate governance guidelines explicitly excluded shareholding relationships
from the definition of “unrelated director”, they did recommend that companies include a
number of directors who are independent of the significant shareholder in proportion to
the size of the investment by minority shareholders in the corporation. We believe that
approach is appropriate.
We have two principal concerns with the statements in the Policy that the board
should have a nominating committee and a compensation committee, each of which is
comprised solely of “independent” directors. In the first case, we do not believe that
establishing another committee of the board is necessarily the best solution to the
potential problem. The existence of a committee can often result in directors who are
not members of the committee not knowing enough about the corporation’s activities in
the area and the corporation risks losing meaningful contributions from such directors.
As detailed in the enclosed materials, none of the Power group companies has a
separate nominating committee as we believe that it is important that the director
nomination function be performed by the board as a whole. Secondly, we believe it
would be counterproductive if representatives of the controlling shareholder were to be
excluded from participation on such committees of controlled companies. It would be a
waste of time for a controlled company to adopt a process for the identification of
nominees for directors which did not seek input from a controlling shareholder holding
sufficient voting rights to elect either the proposed nominees or an alternate slate. It
also would not make sense to exclude the controlling shareholder from representation
on the compensation committee of the controlled company - no one else has as strong
an interest in exercising oversight over management compensation matters.
We note that the NYSE specifically exempted controlled companies for these
requirements. The NYSE has publicly stated that “The exception … was made because
the ownership structure of these companies merited different treatment. Majority voting
control generally entitles the holder to determine the make-up of the board of directors,
and the exchange didn’t consider it appropriate to impose a listing standard that would
in effect deprive the majority holder of that right.” Many large U.S. companies have
relied on the NYSE exemption. Canada is said to have a larger percentage of public
companies with a controlling shareholder than the U.S. We submit that it would not be
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appropriate to adopt a standard that is more onerous for controlled companies than the
standard which is applicable to the largest issuers in the U.S.
The NYSE corporate governance listing requirements do not require that either
the chair of the board be an independent director or that a “lead director” who is an
independent director be appointed. While the adoption of such structures may enhance
the ability of some boards to operate independently of management, it would not make
sense to apply these structures in all circumstances to a controlled company.
We are also of the view that the fact that compliance with the Policy is not
mandatory does not adequately address the need for an explicit exemption for
controlled companies as the approach to disclosure reflected in the Instrument
effectively mandates adoption of the Policy’s requirements.
Power Corporation and each of its subsidiaries has adopted a corporate
governance organizational model that reflects thoughtful consideration of its needs and
the structures and practices necessary to enable each company to address corporate
governance matters in an appropriate manner. The Policy, however, effectively seeks
to circumscribe the directors’ scope to exercise business judgement in establishing
management and governance processes for a company. The Policy fails to adequately
address the need for flexibility in respect of controlled companies. For example, section
1.2 of the Policy encourages issuers to adopt the measures and states that “they should
implement them flexibly and sensibly to fit the situation of individual issuers”, instead of
stating that issuers are free not to adopt one or more of the practices referenced. Of
even greater concern is the approach to disclosure adopted in the Instrument. By
establishing specific “best practices” in the Policy and by requiring companies which do
not comply with a “best practice” to explain why they do not comply, the Instrument
implies that alternative structures or processes are inferior. Effectively, the corporate
governance practices specified in the Policy are the equivalent of structural
requirements.
Director Responsibilities
We submit that some provisions of the Policy appear to assign responsibilities to
the chair or the board of directors that are beyond their power to assure. For example,
the independent chair or independent lead director has the responsibility to “ensure that
the board’s agenda will enable it to successfully carry out its duties”. Further, the board
is given the mandate to assume responsibility for “ensuring the integrity of issuer’s
internal control and management information systems” and to “ensure that all new
directors receive a comprehensive orientation”. In addition, the board is assigned
responsibility for monitoring the code of business conduct and ethics - which it is not
able to do, although it should have responsibility for overseeing whether management
has implemented an effective monitoring system with respect to the code of business
conduct and ethics.
The language used in the Policy to describe director
responsibilities should be modified to avoid imposing new unrealistic obligations on
directors.
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Code of Conduct
Power Corporation has a code of conduct for its employees which it has
administered internally for over 20 years. While we believe a code of conduct is an
important internal tool, we do not think it is appropriate to impose on Canadian issuers
disclosure obligations with respect to codes of conduct and amendments to them and
waivers granted under them than are required with respect to “codes of ethics” under
U.S. securities laws.
U.S. securities law requirements respecting a “code of ethics” apply only to the
principal executive officer, principal financial officer, principal accounting officer or
controller, or persons performing similar functions and, therefore, disclosures of
amendments and waivers of the code of ethics under U.S. securities laws are required
only if they relate to such officers. By contrast, the Instrument would require disclosure
of any waiver in favour of any officer of the issuer (including officers who may be
exempt from insider trade reporting requirements) as well as any waiver in favour of any
director of the issuer.
In addition, the definition of an “implicit waiver” under the Policy and Instrument
differs from the definition under U.S. securities laws. An “implicit waiver” should refer to
a failure by the issuer (rather than by the board of directors) to take action within a
reasonable time after an executive officer becomes aware of a material departure from
the code of business conduct or ethics. As drafted, if there has been a material
departure from the code of business conduct and ethics known to senior management
but not to the board, it is arguable that no disclosure is required since no waiver actually
has been granted by the board and no implicit waiver has occurred since the directors
(as opposed to senior management) have not failed to take action within a reasonable
time. The circumstances which appear to give rise to an obligation to disclose an
implicit waiver under the Instrument are where the board of directors is aware of a
material departure from the code of business conduct and ethics and takes no action,
but later decides that it ought to have taken action earlier, which seems unlikely to
occur.
Other
Certain reporting issuers which have only preferred shares or debt listed on a stock
exchange are not subject to MI 52-110 or the NYSE’s corporate governance rules. An
equivalent to subsection 1.2(e) of MI 52-110 should be added to section 1.2 of the
Instrument.
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I appreciate the opportunity to comment on the proposal. Should you have any
questions or wish to discuss this matter further, please feel free to contact me at (514)
286-7415.
Yours sincerely,
SIGNED BY
Edward Johnson

Attachments:
Appendix A
Appendix B
Appendix C
Appendix D
Appendix E

Power Corporation organization chart
Power Corporation – Statement of Corporate Governance Practices
Power Financial – Statement of Corporate Governance Practices
Investors Group – Statement of Corporate Governance Practices
Great-West Lifeco – Statement of Corporate Governance Practices
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Appendix A

SELECTED CORPORATE INFORMATION

POWER CORPORATION
OF CANADA
66.4%(1)

POWER FINANCIAL
CORPORATION

GREAT-WEST
LIFECO INC.

100%

100%

56.0%(3)

70.4%(2)

4.2%(2)

POWER FINANCIAL
EUROPE B.V.
(NETHERLANDS)

IGM FINANCIAL INC.,
(formally INVESTORS
GROUP INC.)
100%

50.0%

PARJOINTCO N.V.
(NETHERLANDS)

3.5%

54.4%(3)

GREAT-WEST LIFE &
ANNUITY INSURANCE
COMPANY

THE GREAT-WEST LIFE
ASSURANCE COMPANY
100%

CANADA LIFE FINANCIAL
CORPORATION
100%

THE CANADA LIFE
ASSURANCE COMPANY

100%(3)

PARGESA
HOLDING S.A
(SWITZERLAND)

100%

LONDON INSURANCE
GROUP INC.

MACKENZIE FINANCIAL
CORPORATION

100%

LONDON LIFE
INSURANCE GROUP
100%

LONDON REINSURANCE
GROUP INC.

(1)
(2)
(3)

Owned by 171263 Canada Inc., all the issued shares of which are owned indirectly by PCC.
65.0% direct and indirect voting interest, in the aggregate.
Equity interest.

