
 
March 20, 2008 
 
 
Alberta Securities Commission 
British Columbia Securities Commission  
Manitoba Securities Commission 
New Brunswick Securities Commission 
Nova Scotia Securities Commission 
Registrar of Securities, Northwest Territories 
Registrar of Securities, Nunavut 
Registrar of Securities, Yukon Territory 
Saskatchewan Financial Services Commission 
Securities Commission of Newfoundland and Labrador 
Securities Office, Prince Edward Island 
 
 
c/o Mr. John Stevenson, Secretary 
Ontario Securities Commission 
20 Queen Street West 
Suite 1903, Box 55 
Toronto, Ontario, M5H 3S8 
 
And/et 
 
Madame Anne-Marie Beaudoin 
Directrice du secrétariat 
Autorité des marchés financiers 
800, square Victoria, 22e étage 
C.P. 246, Tour de la Bourse 
Montréal, Quebec H4Z 1G3 
 
 
Subject: Proposed NI 23-102 Use of Client Brokerage Commissions as 

Payment for Order Execution Services or Research. 
 
 
Mr. Stevenson and Madame Beaudoin: 
 
The Canadian Advocacy Council of CFA Institute Canadian Societies (CAC)1 is 
pleased to respond to the Request for Comments dated January 11, 2008  in 
which the Canadian Securities Administrators (CSA) invited interested parties 
to submit additional comments on the Proposed NI 23-102 Use of Client 

                                                 
1 The CAC represents the 12 Canadian member societies of the CFA Institute constituting over 11,000 members 
who are active in Canada’s capital markets. Members of the CAC consist of portfolio managers, investment analysts, 
corporate finance professionals, and other capital markets participants. The CAC’s has been charged by Canada’s 
CFA Institute member societies to review Canadian regulatory, legislative and standard setting activities. 
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Brokerage Commissions as Payment for Order Execution Services or 
Research (so-called “soft dollar arrangements”).  
 
Our comments are formatted in general terms and then by addressing the 
specific questions outlined in the Request for Comments. 

 

General Comments 

 

In almost all cases, we are in favour of those regulations and protocols which 
enhance the transparency, competitiveness and liquidity of Canada’s capital 
markets.  As outlined in the CFA Institute’s Soft Dollar Standards we believe 
that an investment manager should provide full and fair disclosure to a client 
on the usage of their brokerage commissions; that this disclosure and 
presentation should be consistently presented amongst clients so as to 
understand the investment manager’s brokerage practices; and that this 
disclosure should be uniform and have sufficient record keeping so as to 
allow clients to understand the investment manager’s usage of brokerage 
commissions.  A copy of the CFA Institute Soft Dollar Standards is enclosed 
with this letter.  

While we applaud the CSA’s initiative in this area, we are concerned that 
much reliance has been placed on creating enforcement metrics that have 
little value or relevance for clients to whom these rules are designed to 
assist.  Further, certain technical requirements of the Proposed Instrument 
place an unfair disclosure burden and cost to investment managers for 
disclosure output that clients will not find particularly valuable. 

 

Specific Comments 

Our specific comments are related to answer the questions outlined 
in the technical documents. 

 

Question 1: What difficulties might be caused by a temporal standard 
for order execution services that might differ from the standard 
applied by the SEC, especially in the absence of any detailed 
disclosure requirements in the U.S.?  In the event difficulties might 
result, do these outweigh any benefit from having a temporal 
standard that results in consistent classification of goods and 
services based on use? 

We understand that the CSA’s trigger of when order execution services are 
eligible for soft dollars is when the investment decision is made by the 
investment manager.  This is in contrast with the SEC trigger which is when 
the trade order is transmitted. 

While we generally are indifferent between either of these triggers, we are 
concerned that the Proposed Instrument creates a less precise definition of 
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when order execution services and non-order execution services are eligible 
to be paid for with client commissions.  Further as we perceive the elapsed 
time of the Proposed Instrument as longer than the SEC rule, a greater 
number of order execution services will be eligible for funding under the 
proposed rule. 

Additionally, the difference between the proposed rule and that of the SEC 
will create disclosure and compliance problems for investment managers with 
subsidiaries in both Canada and the United States that share services across 
their subsidiaries (for economic or philosophical purposes).  We conceive a 
situation where a service classified as “research” according to the SEC may 
be an “order execution” service under the Proposed Instrument. 

 

Question 2: What difficulties might be encountered by requiring the 
estimate of the aggregated commissions to be split between order 
execution and goods and services other than order execution?  What 
difficulties might be encountered if instead the requirement was for 
the aggregate commissions to be split between research services and 
order execution services? 

In our experience, clients are interested in the aggregate amount spent by 
an investment manager on soft dollar services, what services were received 
in return for these payments and some determination of whether or not 
these payments were reasonable.  Thus any attempt to disclose and classify 
soft dollar payment services by type (such as order execution, research or 
other) provides little client utility.   

Unless the CSA intends to provide a specific list describing the various 
services available for classification by investment managers, any self-
classification exercise will provide clients with little utility.  For example, an 
investment manager with a quantitative style may consider raw trading data 
as a “research” tool, whereas another manager may consider it an “order 
execution” tool. 

The Instrument proposes to require investment managers to provide an 
itemized and quantified list of soft dollar expenses incurred by the manager.  
As each manager utilizes different services for each client account or can 
utilize the same series of services for all client accounts with varying degrees 
of intensity; the report described in the Proposed Instrument as prepared for 
each client will be cumbersome to produce and of little utility to clients.   

Moreover as services and their associated costs change throughout the 
course of a reporting year, requiring investment firms to identify a specific 
quantity of funds spent on a per client basis is also of little value to the 
client.  What's more, we forsee that in order to have any degree of accuracy 
in its reporting compliance, the Proposed Instrument will require investment 
managers to implement systems that will estimate daily per client soft dollar 
expenses. 

Our experience suggests that clients want to know the total amount of soft 
dollar expenses spent by the firm in relation to metrics such as total assets 
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under management or total commissions paid and not the actual dollar value 
as outlined in the Proposed Instrument.  We foresee an opportunity for 
investment managers to create client reports which include a boilerplate list 
of services and the aggregate cost of these services as an attempt to 
mitigate the costs of preparing the disclosure required by the Proposed 
Instrument; we believe that boilerplate disclosure provides little insight to 
investors. 

Lastly, as the majority of research and order execution services are provided 
by investment dealers with little or no transparency as to their cost (i.e. In-
house research or trade analytics), until a reciprocal obligation is placed on 
these investment dealers to disclose these costs to investment managers, 
any estimate of a client’s true soft dollar expenses will be highly subjective 
and of low utility to investors. 

 

Question 3: As order execution services and research services are 
increasingly offered in a cross-border environment, should the 
Proposed Instrument allow an adviser the flexibility to follow the 
disclosure requirements of another regulatory jurisdiction in place of 
the proposed disclosure requirements, so long as the adviser can 
demonstrate that the requirements in the other jurisdiction are, at a 
minimum, similar to the requirements of the Proposed Instrument?  
If so, should this flexibility be solely limited to quantitative 
disclosure given that the issues associated with differences in 
narrative disclosure requirements?  In addition should there be 
limitations on which regulatory jurisdictions an adviser may look to 
for purposes of identifying suitable alternative disclosure 
requirements and, if so, which jurisdictions should be considered 
eligible and why? 

We understand that as investment management firms develop international 
exposure through various foreign-domiciled subsidiaries or foreign clients 
that the expectation of these clients and operations will be to provide 
disclosure that is consistent with their own territory.  In the event that this 
disclosure is less complete than that of the Proposed Instrument, we would 
caution the CSA not to allow such disclosure to occur. 

Further, there is little discussion in the Proposed Instrument as to when a 
different set of disclosure rules would take precedence over the Proposed 
Instrument.  As examples, we ponder: Would a foreign-based subsidiary of a 
Canadian investment manager serving foreign-based clients be required to 
follow the rules of this Proposed Instrument?  Would a Canadian investment 
manager whose trades are executed outside of Canada be required to follow 
the Proposed Instrument? 

Lastly, we are concerned that with differing regulation, market participants 
will be incentivized to execute trades in different jurisdictions in order to 
provide lesser disclosure to clients.   While we understand that there are 
technical difficulties with aggregation of trade transactions on a per client 
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basis, we do not believe that these difficulties will be sufficient to act as a 
barrier to this type of activity. 

Question 4: Should a separate and longer transition period be applied 
to the disclosure requirements to allow time for implementation and 
consideration of any further developments in the U.S.?  If so, how 
long should this separate transition period be? 

 

We believe that the amount of time required for the transition to the rules 
outlined in the Proposed Instrument should be directly related to the quantity 
and quality of the disclosure required by the instrument.  The greater the 
precision and quantity of data required to be disclosed, the greater the 
amount of time that will have to be taken to collect, analyze, synthesize and 
publish this data. 

As soft-dollar services are transacted throughout the operating year, a full 
reporting cycle will have to occur before the data can be collected with any 
degree of accuracy.  Moreover, the systems to synthesize the data required 
in the Proposed Instrument will take a significant amount of time to complete 
for investment managers with a large number of client accounts.  Without at 
least a full year of data and the systems to analyze this data on a per-client 
basis, any form of disclosure will have little utility to clients. 

Accordingly, we are of the view that the transition period for the Proposed 
Instrument should range between 18 and 24 months for its effective date.  
While this time frame is much longer than currently proposed, it will allow 
investment managers to develop systems to collect, track and synthesize this 
data in a way that will be somewhat useful to clients. 

 

Summary 

We thank you for the opportunity to provide the foregoing comments, we 
welcome any questions you may have and we appreciate the time you are 
taking to consider our point of view.  Please feel welcome to contact us at 
chair@cfaadvocacy.ca. 

Regards, 

 

 

 

Blair Carey, CFA 

Chair 

 

Enclosure 
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ii CFA Institute

Soft Dollar Standards

(Guidance for Ethical Practices Involving Client Brokerage)

The AIMR Soft Dollar Standards were approved by the AIMR Board of Governors for use by AIMR mem-
bers worldwide who are involved in “soft dollar” issues. Soft dollar practices involve the use of client broker-
age by an investment manager to obtain certain products and services to aid the manager in its investment
decision-making process. The practice of using client brokerage to purchase research has become extremely
complex, exceeding in large part the usefulness of the existing guidance as currently set forth in the AIMR
Standards of Professional Conduct. The AIMR Soft Dollar Standards endeavor to provide additional guidance
through the articulation of fundamental ethical principles applicable to investment managers who serve as
fiduciaries for client assets.

AIMR recognizes that guidance in this area is not static and will require future refinements to respond to
ongoing developments in technology, the law, and the investment management industry. The Standards will
be revised and interpreted as necessary to remain current, but will continue to honor the overriding fiduciary
principles that form the cornerstone of the Soft Dollar Standards.

The AIMR Soft Dollar Standards would not exist in this form were it not for the tremendous efforts of the
AIMR Task Force for Soft Dollar Standards, created in late 1997 to address this area. Through the dedicated
work of the individuals noted below, the Task Force has made a valuable contribution in raising the ethical
awareness in the soft dollar area. It is with much appreciation that AIMR acknowledges the following Task
Force members. Special appreciation goes to R. Charles Tschampion, CFA-Task Force Chair, who through
his diligence, patience, and tremendous moderating skills, was able to have this diverse group of extremely
talented professionals reach a consensus on such a controversial topic. AIMR would like to thank additional
Task Force members: Raymond L. Aronson; Eugene K. Bolton; Geoffrey I. Edelstein, CFA; David I. Fisher;
John W. Gomez; Thomas J. Healey, CFA; John E. Hull; Michael L. McCowin, CFA; John J. Nagorniak, CFA;
John H. Pieper, CFA; Howard J. Schwartz; Jan Twardowski; Deborah W. Veverka, CFA; Wayne H. Wagner;
and Arthur Zeikel.

Thomas A. Bowman, CFA 
President and Chief Executive Officer
AIMR

September 1998
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Introduction

CFA Institute Soft Dollar Standards provide guid-
ance to investment professionals worldwide
through the articulation of high ethical standards for
CFA Institute Members dealing with “soft dollar”
issues. CFA Institute Soft Dollar Standards are
consistent with and complement the existing CFA
Institute Standards of Professional Conduct that all
CFA Institute Members and Candidates in the CFA
Program are required to follow.

The purposes of the Standards are to define “soft
dollars,” identify what is “allowable” research,
establish standards for soft dollar use, create model
disclosure guidelines, and provide guidance for
client-directed brokerage arrangements.

The Soft Dollar Standards are voluntary stan-
dards for Members. If a CFA Institute Member
claims compliance with the Standards, then certain
of these Standards are mandatory (i.e., they must be
followed to claim compliance) and others are
recommended (i.e., they should be followed). CFA
Institute strongly encourages Members to adopt the
required and recommended Standards. If the Soft
Dollar Standards are adopted, compliance will not
supplant the responsibility to comply with applica-
ble law.1 CFA Institute Members should comply at
all times with the relevant laws of the countries in
which they do business. In situations in which these
Standards impose a higher degree of responsibility
or disclosure than, but do not conflict with, local
law, the Member is held to the mandatory provisions
of these Standards.

Background

In 1975, the U.S. Congress created a “safe harbor”
under Section 28(e) of the Securities and Exchange
Act of 1934 to protect investment managers from
claims that they had breached their fiduciary duties
by using their client commissions to pay a higher
commission to acquire investment research than they
might have paid for “execution” services. According
to Securities and Exchange Commission (SEC) Staff,

the protection of Section 28(e) is available only for
securities transactions conducted on an agency
basis.2 Since that time, the soft dollar area has
undergone considerable expansion, both in terms of
actual usage and the types of products and services
for which safe harbor protection is claimed. The
complexity of these practices, including technologi-
cally sophisticated research tools and the existence
of “mixed-use” products, has resulted in a fair
amount of legitimate confusion surrounding the
appropriate use of soft dollars.

CFA Institute seeks to provide ethical standards
for CFA Institute Members and those in the industry
that engage in soft dollar practices and also empha-
sizes the paramount duty of the investment manager,
as a fiduciary, to place the interests of clients before
those of the investment manager. In particular, the
Soft Dollar Standards focus on six key areas:

• Definitions—to enable all parties dealing with
soft dollar practices to have a common under-
standing of all of the different aspects of soft
dollars.

• Research—to give clear guidance to investment
managers on what products and services are
appropriate for a manager to purchase with client
brokerage.

• Mixed-Use Products—to clarify the manager’s
duty to clearly justify the use of client brokerage
to pay a portion of a mixed-use product.

• Disclosure—to obligate investment managers to
clearly disclose their soft dollar practices and
give detailed information to each client when
requested.

• Record keeping—to ensure that the client can (1)
receive assurances that what the investment
manager is doing with the client’s brokerage can
be supported in an “audit,” and (2) receive
important information on request.

• Client-Directed Brokerage—to clarify the man-
ager’s role and fiduciary responsibilities with
respect to clients.

1For example, in the United States, the Securities
Exchange Act of 1934, Investment Company Act of 1940,
and Investment Advisers Act of 1940 all address the use of
client commissions in soft dollar arrangements. The U.S.
Department of Labor also provides regulations regarding
directed brokerage practices concerning ERISA-covered
pension plans.

2According to the SEC staff, securities transactions con-
ducted on a principal basis cannot claim Section 28(e)
“safe harbor” protection. Both principal transactions and
those agency transactions unable to qualify for “safe har-
bor” protection are not necessarily illegal but are evalu-
ated based on the existence of full disclosure, informed
client consent, and other fundamental fiduciary princi-
ples, including placing the client’s interests first.
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Overview
CFA Institute Soft Dollar Standards focus on the
Member’s obligations to its clients. Although the
Standards primarily focus on the obligations of the
Member as investment manager, they may be
applicable to other parties involved in soft dollar
practices, including brokers, plan sponsors, and
trustees. Each of these parties, however, has its own
set of obligations that should be considered prior to
participating in any soft dollar arrangement.

CFA Institute Soft Dollar Standards are ethical
principles intended to ensure

• full and fair disclosure of an investment manag-
er’s use of a client’s brokerage3; 

• consistent presentation of information so that the
client, broker, and other applicable parties can
clearly understand an investment manager’s
brokerage practices;

• uniform disclosure and record keeping to enable
an investment manager’s client to have a clear
understanding of how the investment manager is
using the client’s brokerage; and

• high standards of ethical practices within the
investment industry.

No finite set of standards can cover all potential
situations or anticipated future developments con-
cerning the types of investment research available to
investment managers. However, meeting the objec-
tive of full and fair disclosure and ensuring that the
“client comes first” obligates an investment manager
to disclose fully and clearly to its client the
investment manager’s practice when addressing any
potential conflict concerning the payment methods
for investment research.

CFA Institute Soft Dollar Standards are based
on the following set of fundamental principles that
an investment manager should consider when
attempting to comply:

• An investment manager is a fiduciary and, as
such, must disclose all relevant aspects concern-
ing any benefit the manager receives through a
client’s brokerage;

• Proprietary research and third-party research are
to be treated the same in evaluating soft dollar
arrangements, because the research that an
investment manager receives from each is paid
for with client brokerage;

• Research should be purchased with client
brokerage only if the primary use of the research,
whether a product or a service, directly assists
the investment manager in its investment deci-
sion-making process and not in the management
of the investment firm; and

• When in doubt, the research should be paid for
with investment manager assets, not client
brokerage. 

Comparison with Current Practices
CFA Institute Soft Dollar Standards seek to clarify
certain areas of brokerage practices that have been a
source of confusion for CFA Institute Members. By
emphasizing the basic fiduciary responsibilities of
CFA Institute Members with respect to their client’s
assets, the Soft Dollar Standards are intended to
illuminate the line between permissible and imper-
missible uses of client brokerage. In this respect, the
Standards do not create “new law” but address well-
established principles applicable to the investment
manager–client relationship.

In other respects, a reiteration of the current “soft
dollar” practices would fail to adequately address the
issues raised by the complexity of current brokerage
practices faced by CFA Institute Members. The Soft
Dollar Standards, therefore, depart from certain well-
established practices in the soft dollar area and
address practices beyond those that currently claim
Section 28(e) safe harbor protection.

The Soft Dollar Standards are not to be read as
in any way changing the scope of activities that the
SEC determines to fall within the safe harbor.
Instead they are separate, ethical standards applica-
ble to a variety of practices implicated in Soft Dollar
Arrangements. Thus, these Standards will impose
higher standards of conduct in certain areas on CFA
Institute Members that voluntarily elect to comply
with the Standards, as follows:

1. Definition of Soft Dollar Arrangements

a. Proprietary, in addition to third-party,
research.

Traditionally, soft dollar arrangements are
understood to address those products or
services provided to the investment man-
ager by someone other than the executing
broker, products or services that are com-
monly known as “third-party” research.
Such an approach is deficient in light of the
range of products and services provided by

3The term “Brokerage” is described in the definitions
section of the Standards.
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both third-party research providers and “in-
house” research departments of brokerage
firms. Thus, any meaningful Standards
must also recognize the importance of
research provided by the executing broker,
commonly known as “proprietary” or “in-
house” research.

For purposes of the Soft Dollar Stan-
dards, “soft dollar arrangements” include
proprietary, as well as third-party, research
arrangements and seek to treat both catego-
ries the same. Although these Standards do
not suggest an “unbundling” of proprietary
research, they do require the investment
manager to provide certain basic informa-
tion regarding the types of research ob-
tained with client brokerage through
proprietary research arrangements. More-
over, these Standards should not be read to
require research obtained either through
third-party or proprietary arrangements to
be attributed on an account-by-account
basis or otherwise to require a “tracing” of
products or services.

b. Principal, in addition to agency, trades.

Traditionally, the term “soft dollars” refers
to commissions generated by trades con-
ducted on an agency basis.4 However, such
an approach fails to recognize that research
may be obtained through the use of
“spreads” or “discounts” generated by trades
conducted on a principal basis. For the
purposes of the Soft Dollar Standards, soft
dollar arrangements include transactions
conducted on an agency or principal basis.

2. Definition of Research

Traditionally, “allowable” research in the soft dollar
context is evaluated by whether it provides lawful
and appropriate assistance to an investment manager
in the investment decision-making process. This
approach, however, leaves CFA Institute Members
with inadequate guidance. Consequently, the Soft
Dollar Standards embrace a definition of research
that requires the primary use of the soft dollar product
or service to directly assist the investment manager
in its investment decision-making process and not in
the management of the investment firm.

In many cases, this determination may not lend
itself to absolute precision, but an investment
manager must use its best judgment as a fiduciary to
justify the use of client brokerage to pay for a product
or service. The Standards suggest the use of a three-
tiered analysis to aid CFA Institute Members in
determining whether a product or service is research.
Such an approach is intended to provide needed
guidance for CFA Institute Members in determining
when it is appropriate to use client brokerage to
purchase a product or service.

3. Enhanced Disclosure

Disclosure of a CFA Institute Member’s brokerage
practices will provide the Member’s client with a
means of evaluating the Member’s soft dollar
practices and how client brokerage is used. Under the
Soft Dollar Standards, the CFA Institute Member
must disclose to its clients certain information, the
majority of which the Member is already required
under current law to disclose, or to maintain, in order
to meet federal disclosure requirements. Moreover,
although the Soft Dollar Standards require the CFA
Institute Member to disclose the availability of
additional information, this information does not
actually have to be provided, unless it is specifically
requested by the client.

4. Compliance Statement

Finally, the Soft Dollar Standards contemplate the
use of a voluntary statement of compliance. Only a
claim of compliance with these Standards requires
an investment manager to comply with all of the
mandatory provisions of these Standards and only as
to the client brokerage that its compliance statement
relates. Thus, an investment manager that claims
compliance with the Soft Dollar Standards must
provide the client with a statement that any brokerage
arrangement with respect to that client’s account
comports with the mandatory provisions of these
Standards. Such a compliance statement will help to
ensure the continued integrity of the Standards and
provide clients with additional assurance with
respect to how their brokerage is used by their
investment manager.

Definitions
For purposes of the CFA Institute Soft Dollar
Standards, the following terms apply:

Agency Trade refers to a transaction involving the
payment of a commission.

4As noted above, the “safe harbor” provided by Section
28(e) of the Securities Exchange Act of 1934, as inter-
preted by the SEC staff, applies only to those transac-
tions conducted on an agency, not principal, basis.
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Best Execution refers to executing Client transac-
tions so that the Client’s total cost is the most
favorable under the particular circumstances at that
time.

Broker refers to any person or entity that provides
securities execution services.

Brokerage refers to the amount on any trade retained
by a Broker to be used directly or indirectly as payment
for execution services and, when applicable, Research
supplied to the Investment Manager or its Client in
connection with Soft Dollar Arrangements or for
benefits provided to the Client in Client-Directed
Brokerage Arrangements. For these purposes, trades
may be conducted on an agency or principal basis.

Brokerage Arrangement refers to an arrangement
whereby a Broker provides services or products that
are in addition to execution. Brokerage Arrange-
ments include Investment Manager-Directed and
Client-Directed Brokerage Arrangements.

Brokerage and Research Services refers to services
and/or products provided by a Broker to an Invest-
ment Manager through a Brokerage Arrangement.

Client refers to the entity, including a natural person,
investment fund, or separate account, designated to
receive the benefits, including income, from the
Brokerage generated through Securities Transac-
tions. A Client may be represented by a trustee or
other Fiduciary, who may or may not have Invest-
ment Discretion.

Client-Directed Brokerage Arrangement refers to
an arrangement whereby a Client directs that trades
for its account be executed through a specific Broker
in exchange for which the Client receives a benefit
in addition to execution services. Client-Directed
Brokerage Arrangements include rebates, commis-
sion banking, and commission recapture programs
through which the Broker provides the Client with
cash or services or pays certain obligations of the
Client. A Client may also direct the use of limited
lists of brokers—not for the purpose of reducing
Brokerage costs but to effect various other goals (e.g.,
increased diversity by using minority-owned bro-
kers) or geographical concentration.

Commission refers to the amount paid to the Broker
in addition to the price of the security and applicable
regulatory fees on an Agency Trade.

Fiduciary refers to any entity, or a natural person,
including a CFA Institute Member, that has discre-
tionary authority or responsibility for the manage-
ment of a Client’s assets or other relationships of
special trust.

Investment Decision-Making Process refers to the
quantitative and qualitative processes and related
tools used by the Investment Manager in rendering
investment advice to its Clients, including financial
analysis, trading and risk analysis, securities selec-
tion, broker selection, asset allocation, and suitability
analysis.

Investment Discretion refers to the sole or shared
authority (whether or not exercised) to determine
what securities or other assets to purchase or sell on
behalf of a Client.

Investment Manager refers to any entity, or a
natural person, including a CFA Institute Member,
that serves in the capacity of asset manager to a
Client. The Investment Manager may have sole,
shared, or no Investment Discretion over an account.

Investment Manager-Directed Brokerage Ar-
rangement refers to Proprietary and Third-Party
Research Arrangements.

Member refers to any individual who is required to
comply with the CFA Institute Code of Ethics and
Standards of Professional Conduct in accordance
with the CFA Institute Bylaws.

Mixed-Use refers to services and/or products, provid-
ed to an Investment Manager by a Broker through a
Brokerage Arrangement, that have the capacity to be
used for both the Investment Decision-Making
Process and management of the investment firm.

Principal Trade refers to a transaction involving a
“discount” or a “spread.”

Proprietary Research Arrangement refers to an
arrangement whereby the Investment Manager di-
rects a Broker to effect Securities Transactions for
Client accounts in exchange for which the Investment
Manager receives Research from, and/or access to,
the “in-house” staffs of the brokerage firms.

Provided by a Broker refers to (1) in Proprietary
Research Arrangements, Research developed by the
Broker and (2) in Third-Party Research Arrange-
ments, Research for which the obligation to pay is
between the Broker and Third-Party Research
Provider, not between the Investment Manager and
Third-Party Research Provider.
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Research refers to services and/or products provided
by a Broker, the primary use of which must directly
assist the Investment Manager in its Investment
Decision-Making Process and not in the management
of the investment firm.

Section 28(e) Safe Harbor refers to the “safe harbor”
set forth in Section 28(e) of the U.S. Securities
Exchange Act of 1934, which provides that an
Investment Manager that has Investment Discretion
over a Client account is not in breach of its fiduciary
duty when paying more than the lowest Commission
rate available if it determines in good faith that the
rate paid is commensurate with the value of Brokerage
and Research Services provided by the Broker.

Securities Transactions refers to any transactions
involving a Broker, whether conducted on an agency
basis or principal basis.

Soft Dollar Arrangement refers to an arrangement
whereby the Investment Manager directs transactions
to a Broker, in exchange for which the Broker provides
Brokerage and Research Services to the Investment
Manager. Soft Dollar Arrangements include Propri-
etary and Third-Party Research Arrangements but do
not include Client-Directed Brokerage Arrangements.
Soft Dollar Arrangements are sometimes referred to
herein as Investment Manager-Directed Brokerage
Arrangements, where applicable.

Third-Party Research Arrangement refers to an
arrangement whereby the Investment Manager di-
rects a Broker to effect Securities Transactions for
Client accounts in exchange for which the Investment
Manager receives Research provided by the Broker,
which has been generated by an entity other than the
executing Broker.
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CFA Institute Soft Dollar Standards 

I. General

Principles

A. These Soft Dollar Standards apply to all
CFA Institute Members’ Proprietary and
Third-Party Research Arrangements, with
or without Commissions, and recognize
two fundamental principles:

1. Brokerage is the property of the
Client.

2. The Investment Manager has an
ongoing duty to ensure the quality of
transactions effected on behalf of its
Client, including
a. seeking to obtain Best Execution,
b. minimizing transaction costs, and
c. using Client Brokerage to benefit

Clients.

Required

B. An Investment Manager in Soft Dollar
Arrangements must always act for the
benefit of its Clients and place Clients’
interests before its own.

C. An Investment Manager may not allocate a
Client’s Brokerage based on the amount of
Client referrals the Investment Manager
receives from a Broker.

Clarification: With respect to mutual funds,
the Investment Manager’s Client is the
fund. However, in this context, the fund’s
board, not the fund, establishes the policies
with respect to the use of certain brokers.

II. Relationships with Clients

Required

A. The Investment Manager must disclose to
the Client that it may engage in Soft
Dollar Arrangements prior to engaging in
such Arrangements involving that
Client’s account.

Recommended

B. The Investment Manager should assure
that, over time, all Clients receive the
benefits of Research purchased with Client
Brokerage.

1. Agency Trades. While it is permissi-
ble for the Investment Manager to use
a Client’s Brokerage derived from

Agency Trades to obtain Research
that may not directly benefit that
particular Client at that particular
time, the Investment Manager should
endeavor to ensure that, over a reason-
able period of time, the Client receives
the benefit of Research purchased
with other Clients’ Brokerage. 

2. Principal Trades. The Investment
Manager should determine if the
particular Principal Trade is subject
to certain fiduciary requirements
(e.g., ERISA, Investment Company
Act of 1940) which require that
Client Brokerage derived from Prin-
cipal Trades must benefit the Client
account generating the Brokerage. If
such requirements do not apply, it is
permissible to use Client Brokerage
derived from Principal Trades to
benefit Client accounts other than the
account generating the Brokerage if
the Investment Manager discloses
this practice and obtains prior consent
from the Client.

Clarification: Certain fiduciary statutes
require that brokerage derived from a
Principal Trade must directly benefit the
Client account generating the Trade. In such
situations, even consent by the Client will
not waive this legal requirement. Compli-
ance with the Soft Dollar Standards should
not be read to, in any way, absolve one’s
responsibilities to comply fully with the
applicable law regarding Principal Trades.

III. Selection of Brokers

Principle

A. Selecting Brokers to execute Clients’ Secu-
rities Transactions is a key component of
the Investment Manager’s ability to add
value to its Client portfolios. The failure to
obtain Best Execution may result in im-
paired performance for the Client.

Required

B. In selecting Brokers, the Investment Man-
ager must consider the capabilities of the
Broker to provide Best Execution.
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Recommended

C. In evaluating the Broker’s capability to
provide Best Execution, the Investment
Manager should consider the Broker’s
financial responsibility, the Broker’s re-
sponsiveness to the Investment Manager,
the Commission rate or spread involved,
and the range of services offered by the
Broker.

Clarification: These criteria are relevant
components to the Broker’s ability to
obtain the most favorable total cost under
the particular circumstances at that time.

IV. Evaluation of Research

Required

A. In determining whether to use Client
Brokerage to pay for Research, the Invest-
ment Manager must use the following
criteria:

1. Whether the Research under consid-
eration meets the definition of Re-
search contained in these Standards.

2. Whether the Research benefits the
Investment Manager’s Client(s).

3. Whether the Investment Manager is
able to document the basis for the
determinations.

4. Whether under certain fiduciary reg-
ulations (e.g., ERISA, the Investment
Company Act of 1940) for Principal
Trades, the Research directly benefits
the Client account generating the
trade. If the Principal Trades are not
subject to such regulations, the Re-
search may benefit Client accounts
other than those generating the trade
if the Investment Manager has made
disclosure and obtained prior Client
consent.

B. The inability to decide and document that
the Research meets the above criteria
requires that the Investment Manager not
pay for such Research with Client
Brokerage.

C. In determining the portion of Mixed-Use
Research to be paid with Client Brokerage,
the Investment Manager must:

1. Be able to make a reasonable, justifi-
able, and documentable allocation of
the cost of the Research according to
its expected usage.

2. Pay with Client Brokerage only the
portion of the Research that is actu-
ally used by the Investment Manager
in the Investment Decision-Making
Process.

3. Reevaluate the Mixed-Use Research
allocation at least annually.

V. Client-Directed Brokerage

Principle

A. Because Brokerage is an asset of the Client,
not the Investment Manager, the practice of
Client-Directed Brokerage does not violate
any investment manager duty per se.

B. In a Client-Directed Brokerage Arrange-
ment:

Required

1. The Investment Manager must not
use Brokerage from another Client
account to pay for a product or service
purchased under the Client-Directed
Brokerage Arrangement.

Recommended

2. The Investment Manager should dis-
close to the Client:

a. the Investment Manager’s duty to
continue to seek to obtain Best
Execution, and 

b. that arrangements that require the
Investment Manager to commit a
certain percentage of Brokerage
may affect the Investment Man-
ager’s ability to (i) seek to obtain
Best Execution and (ii) obtain
adequate Research.

3. The Investment Manager should at-
tempt to structure the Client-Directed
Brokerage Arrangement in a manner
that comports with Appendix A to the
Soft Dollar Standards (Exhibit A to
this Topical Study).

VI. Disclosure

In addition to disclosure required elsewhere in
the Soft Dollar Standards:
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Required

A. An Investment Manager must clearly dis-
close, with specificity and in “plain lan-
guage,” its policies with respect to all Soft
Dollar Arrangements, including:

1. To Clients and potential Clients. An
Investment Manager must disclose
whether it may use the Research to
benefit Clients other than those
whose trades generated the Broker-
age. This disclosure must address
whether the trades generating the
Brokerage involved transactions con-
ducted on a principal basis.

2. To Clients. An Investment Manager
must disclose (i) the types of Re-
search received through Proprietary
or Third-Party Research Arrange-
ments; (ii) the extent of use; and (iii)
whether any affiliated Broker is
involved.

Clarification: Description of the types and
use of Research should be appropriate to
the type of Research Arrangement in-
volved. The disclosures required or recom-
mended in the Soft Dollar Standards do not
contemplate an “unbundling” of Propri-
etary Research Arrangements. Instead, the
description of Research should, in the
judgment of the Investment Manager,
provide Clients with the ability to under-
stand the type of Research involved in the
degree of detail appropriate to the source
of the Research.

B. To claim compliance with these Standards
for any Client account, an Investment
Manager must provide the Client with a
statement that any Soft Dollar Arrange-
ments with respect to the particular Client
account comport with the CFA Institute
Soft Dollar Standards. This statement must
be provided at least annually.

Clarification: This statement is required
only if the Investment Manager is claiming
compliance with the Soft Dollar Standards.
If applicable, the statement is to be provided
to the individual Client to which the claim
is being made.

C. An Investment Manager must prominently
disclose in writing to its Client that addition-
al information in accordance with the CFA

Institute Soft Dollar Standards concerning
the Investment Manager’s Soft Dollar Ar-
rangements is available on request. Such
additional information should include the
following on at least an annual basis:

Clarification: Although certain additional
information is suggested, the Soft Dollar
Standards are intended to preserve the
ability of the Client and Investment Man-
ager to determine what other information
may be relevant in light of particular Client
needs or types of accounts. 

1. On a firmwide basis. A description of
the products and services that were
received from Brokers pursuant to a
Soft Dollar Arrangement, regardless
of whether the product or service
derives from Proprietary or Third-
Party Research Arrangements, de-
tailed by Broker.

2. For a specific Client account:
a. the total amount of Commissions

generated for that Client through
a Soft Dollar Arrangement, de-
tailed by Broker; and

b. the total amount of Brokerage di-
rected by that Client through Di-
rected Brokerage Arrangements.

Clarification: The disclosure required in
this section is intended to provide the
requesting Client with certain basic items
of information: a description of what the
entire firm obtained through Soft Dollar
Arrangements, the identity of brokers
providing those products and services, the
total amount of Directed Brokerage attrib-
utable to the Client, and the total amount
of Commissions generated for the request-
ing Client’s account. 

3. The aggregate percentage of the
Investment Manager’s Brokerage de-
rived from Client-Directed Broker-
age Arrangements and the amount of
that Client’s Directed Brokerage, as
a percentage of that aggregate.

a. The Investment Manager is not
obligated to report amounts of
Client-Directed Brokerage that
constitute less than 10 percent of
the Manager’s aggregate amount
of Client-Directed Brokerage.
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Recommended

When requested by a Client:

D. The Investment Manager should provide a
description of the product or service ob-
tained through Brokerage generated from
the Client’s account.

E. The Investment Manager should provide
the aggregate dollar amount of Brokerage
paid from all accounts over which the
Manager has Investment Discretion.

VII. Record Keeping

Required

The Investment Manager must maintain, when
applicable, all records that

A. are required by applicable law;

B. are necessary to supply Clients on a timely
basis with the information required by Soft
Dollar Standard VI; 

C. document arrangements, oral or written,
obligating the Investment Manager to gen-
erate a specific amount of Brokerage;

D. document arrangements with Clients per-
taining to Soft Dollar or Client-Directed
Brokerage Arrangements;

E. document any agreements with Brokers
pertaining to Soft Dollar Arrangements;

F. document transactions with Brokers in-
volving Soft Dollar Arrangements, includ-
ing (1) a list of Proprietary or Third-Party
Research providers and (2) a description of
the service or product obtained from the
provider;

G. document the bases of allocation in
determining to use Client Brokerage to pay
for any portion of a Mixed-Use service or
product;

H. indicate how the services and products
obtained through Soft Dollar Arrangements
directly assist the Investment Manager in
the Investment Decision-Making Process;

I. show compliance with the CFA Institute
Soft Dollar Standards, including the identity
of the Investment Manager personnel re-
sponsible for determining such compliance.

J. copies of all Client disclosures and authori-
zations.
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Appendix A
Recommended Practices for Client-Directed Brokerage Arrangements

In Client-Directed Brokerage Arrangements:

A. When directed by a Fiduciary, the Investment Manager should receive written assurance from the
Fiduciary that the Client-Directed Brokerage Arrangement will solely benefit the Client’s account.

B. The Investment Manager should attempt to structure Client-Directed Brokerage Arrangements so that

1. they do not require the commitment of a certain portion of Brokerage to a single Broker, and

2. Commissions are negotiated and seeking to obtain Best Execution is still relevant.

C. The Investment Manager should request from its Client in any Client-Directed Brokerage Arrangement
written instructions that

1. restate the Investment Manager’s continuing responsibility for seeking to obtain Best
Execution,

2. list the eligible Brokers,

3. specify the approximate target percentage or dollar amount of transactions to be directed, and

4. state procedures for monitoring the Arrangements.

D. The Investment Manager should regularly communicate with the Client for the purpose of jointly
evaluating the Client-Directed Brokerage Arrangement, including

1. the potential for achieving Best Execution,

2. the list of Brokers and their trading skills,

3. the target percentage of transactions to be directed to the selected Brokers, and

4. the Investment Manager’s trading style and liquidity needs. 
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Appendix B

Permissible Research Guidance

Central to whether a product or service constitutes
“Research” that can be paid for with Client Broker-
age is whether the product or service provides lawful
and appropriate assistance to the Investment Manag-
er in carrying out its investment decision-making
responsibilities. This determination pivots on wheth-
er the product or service aids the Investment
Decision-Making Process instead of the general
operation of the firm.

CFA Institute Soft Dollar Standards add guid-
ance by requiring that the primary use of the Research
must directly assist the Investment Manager in its
Investment Decision-Making Process and not in the
management of the investment firm.

Formulating what is allowable Research is not
subject to hard and fast rules. Rather, the context in
which something is used and the particulars of an
Investment Manager’s business form the framework
for this determination. In evaluating a practice, the
substance of actual usage will prevail over the form
of some possible usage.

Three-Level Analysis
CFA Institute Soft Dollar Standards assist the
Investment Manager in making this determination by
setting forth a three-level analysis to assist the
Investment Manager in determining whether a
product or service is Research. In the vast majority
of cases, if the criteria of all three levels are satisfied,
the Investment Manager can then feel comfortable in
using Client Brokerage to pay for the Research. When
conducting the analysis, the Investment Manager
must consider the ethical framework of the Soft
Dollar Standards. In conjunction with the Soft Dollar
Standards’ Client disclosure requirements, an Invest-
ment Manager must be able to explain to its Client
how the Research—and when applicable, its compo-
nent parts—assists in the Investment Decision-
Making Process. Stated another way, the Investment
Manager should only obtain Research with Client
Brokerage if the Manager would feel comfortable
disclosing and explaining the decision in a face-to-
face meeting with the Client.

Level I—Define the Product or Service. Th e
first step is for the Investment Manager to define the
product or service to be purchased with Client
Brokerage. In most instances, the product or service
is clearly defined (e.g., an industry report). However,

many products and services consist of different
components that are related only to the ability of the
product or service to assist the Investment Manager
in its Investment Decision-Making Process (e.g., a
computer work station that runs Research software).
For such multicomponent products or services, the
Investment Manager, consistent with the Soft Dollar
Standards’ ethical framework, must narrowly con-
strue the component parts that are necessary for the
products or services to directly assist the Investment
Manager in the Investment Decision-Making Process. 

For example, the computer work station could
be considered a closely related component of the
product or service that constitutes the “Research.”
The electricity needed to run the computer, however,
is not closely related and, if paid with Client
Brokerage, would violate the ethical principles of the
Soft Dollar Standards.

Level II—Determine Usage. The second step
is for the Investment Manager to determine that the
primary use of the product or service, as defined by
the Investment Manager in the Level I analysis, will
directly assist the Investment Manager in its Invest-
ment Decision-Making Process.

For example, an Investment Manager subscribes
to the Bloomberg Service and uses this service only
to enable all persons visiting the Investment Manag-
er’s offices to look up the price of securities and
analyze market trends. Under the Level I analysis,
the Investment Manager defines the service as the
market data received from Bloomberg, plus the
Bloomberg supplied terminal and the dedicated line
necessary to receive the Bloomberg service in the
Investment Manager’s offices. However, under the
Level II analysis, the Investment Manager does not
use the Bloomberg service to directly assist it in its
Investment Decision-Making Process. To the con-
trary, the Investment Manager subscribes to the
Bloomberg Service as a benefit to the firm. The
Bloomberg Service, therefore, cannot be paid for
with Client Brokerage.

Level III—Mixed-Use Analysis. The third step
occurs only after the Investment Manager determines
that the product or service is Research by completing
the Level I and Level II analysis above. The
Investment Manager must then determine what
portion of the Research is used by the Investment
Manager to directly assist it in the Investment
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Decision-Making Process. If less than 100 percent of
the Research is used for assistance in its Investment
Decision-Making Process, the Investment Manager
must consider the Research as Mixed-Use Research.
With Mixed-Use Research, the Investment Manager
can use Client Brokerage to pay for only that portion
of the Research used by the Investment Manager in
the Investment Decision-Making Process and not in
the management of the investment firm.

For example, if the Bloomberg service discussed
in the Level III analysis was actually used 50 percent
of the time to determine market and industry trends
as part of the Investment Manager’s Investment
Decision-Making Process, the Investment Manager
could pay for 50 percent of the Bloomberg service
with Client Brokerage.

Conclusion
The Investment Manager can establish that the product
or service is Research that can be purchased with
Client Brokerage only after the Investment Manager
has taken two steps. First, the Investment Manager
must have defined the product or service (Level I
analysis).  Second, the Investment Manager must have
determined that the primary use of the product or
service will directly assist the Investment Manager in
the Investment Decision-Making Process rather than
in the management of the investment firm (Level II
analysis). The final step is for the Investment Manager
to determine what portion of the Research will be used
by the Investment Manager in the Investment Deci-
sion-Making Process and pay only for that portion
with Client Brokerage (Level III analysis).

A portion of the Research is used
to directly assist the Investment

Manager in its Investment
Decision-Making Process

Research cannot
be paid for with
Client Brokerage

Determine the portion of the Research
that may be paid for with Client Brokerage

Level I

Level II

Level III

Define the product or service
constituting the Research

Will the primary use of the Research
directly assist the Investment Manager

in its Investment Decision-Making
Process and not in the management

investment firm?

Is less than 100% of the Research
involved used by the Investment
Manager to directly assist in its

Investment Decision-Making Process?

No

Yes

Yes

A portion of the Research is not used
to directly assist the Investment

Manager in its Investment
Decision-Making Process

Research cannot be paid
for with Client Brokerage

Research can be paid for
with Client Brokerage



CFA Institute Soft Dollar Standards

CFA Institute 13

Appendix C

Case Study under the CFA Institute Soft Dollar Standards

XYZ Firm is an Investment Manager that seeks to
comply with the CFA Institute Soft Dollar Standards
and claim such compliance. XYZ, a Member of CFA
Institute, manages a variety of accounts: separate
accounts, including accounts of employee benefit
plans subject to ERISA, accounts of non-ERISA
institutional investors, and accounts of wealthy
individuals; several collective investment vehicles,
including a group trust for employee benefit plans
subject to ERISA and/or governmental plans; a
“hedge fund” for institutional and other “sophisticat-
ed” individual investors; and three SEC-registered
investment companies, including an equity fund, a
fixed-income fund, and a money market fund. 

XYZ executes trades for its Client accounts with
several broker–dealers who conduct trades for XYZ
on both a principal and agency basis. Some of the
broker–dealers have offered to provide XYZ with the
following products and/or services for XYZ’s own
use, to be paid for with XYZ’s Client Brokerage
business: (1) desks and office equipment; (2) trading
room television sets that receive the Financial News
Network and other financial news services supplied
by cable and satellite television services; (3) the
Bloomberg Service, which includes a Bloomberg
terminal; and (4) software that will assist XYZ in
analyzing economic trends in industries followed by
the Firm, as well as a widely available computer work
station on which to install and operate the software.
In addition, XYZ has received the following requests
from Clients: (5) a pension fund Client subject to
ERISA has requested that XYZ direct a portion of its
Brokerage from its separate account to Broker ABC
to obtain research information to be provided to the
plan trustees; (6) a public pension plan has requested
that XYZ direct a portion of its Brokerage to Broker
ABC in return for cash credits to be paid to the Plan;
(7) a non-ERISA institutional investor in XYZ’s
hedge fund has requested that XYZ direct a portion
of the hedge fund’s brokerage to Broker ABC to
compensate Broker ABC for research services
provided to the institutional investor; and, (8) the
SEC-registered investment companies have request-
ed that XYZ direct a portion of the equity fund’s
Brokerage to Broker ABC in return for credits to be
used to reduce or eliminate all of the registered
investment companies’ custodian fees.

What steps or other actions must or should XYZ
take to comply with the Soft Dollar Standards and/
or other CFA Institute Standards of Professional
Conduct? 

Discussion
XYZ Firm is facing a set of decisions that typically
confronts Investment Managers in connection with
their use of Client Brokerage. XYZ should approach
these decisions in a logical and systematic fashion to
identify all relevant issues and ensure compliance
with applicable law and CFA Institute Soft Dollar
Standards. As an initial matter, XYZ should clearly
isolate and identify the proposed transactions con-
templated. Then, in order to determine compliance
with applicable law and CFA Institute Soft Dollar
Standards, XYZ should (1) consider fundamental
principles that apply to the conduct of CFA Institute
Members, (2) identify applicable laws and regula-
tions and analyze the proposed transactions in light
of those laws and regulations, and (3) identify the
CFA Institute Soft Dollar Standards and analyze the
proposed transactions in light of those Standards.
XYZ may pursue the proposed transactions only after
satisfying itself that the transactions pass this
systematic, multilevel analysis.

Isolate and Define the Proposed Transactions.
One of the benefits of the CFA Institute Soft Dollar
Standards is that they help Investment Managers to
clearly define their practices as they relate to their
Clients’ Brokerage. By referring to the definitions
contained in the Soft Dollar Standards, XYZ should
determine that the broker–dealers’ offer to provide the
products and services in Transactions 1–4 described
in the “Facts” section possibly constitutes a Soft
Dollar Arrangement. Because XYZ is contemplating
directing transactions to the broker–dealers to receive
execution on trades and to receive products and
services that will benefit XYZ directly, this offer may
meet the CFA Institute Soft Dollar Standards defini-
tion of a Soft Dollar Arrangement. An additional
measure of whether Transactions 1–4 qualify as Soft
Dollar Arrangements under the CFA Institute Soft
Dollar Standards is whether the products and services
received by XYZ qualify as Research as defined in
the Soft Dollar Standards. Transactions 5–8 may
constitute Client-Directed Brokerage Arrangements,
as defined in the CFA Institute Soft Dollar Standards,
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if XYZ determines that the clients are directing that
their trades be routed through specific broker–dealers
in order that the clients may receive benefits in
addition to execution services.

Fundamental Principles. In considering the
transactions that have been proposed, XYZ should
adhere to a set of fundamental principles contained in
three of the CFA Institute Standards that generally
govern a Member’s conduct in this area. Standard I
(Fundamental Responsibilities) of the CFA Institute
Standards of Professional Conduct requires that a
Member be familiar and comply with all applicable
laws governing their professional activities. XYZ is
thus charged with a duty to know and apply the
provisions of law that are implicated by the proposed
transactions. Even if XYZ has adopted the CFA
Institute Soft Dollar Standards, compliance with these
Standards does not absolve XYZ of the responsibility
to comply with applicable law. For situations in which
the CFA Institute Standards impose a higher degree
of responsibility or disclosure than, but do not conflict
with, applicable law, XYZ must adhere to the
provisions of the CFA Institute Standards in addition
to any provisions of applicable law.

Moreover, Standard I of the CFA Institute Soft
Dollar Standards contains fundamental principles that
govern any of XYZ’s activities involving Soft Dollar
Arrangements. Standard I states that (1) Brokerage is
the property of the Client and (2) XYZ has an ongoing
duty to ensure the quality of transactions effected on
behalf of its Clients, which includes 

• seeking to obtain Best Execution, 
• minimizing transactions costs, and 
• using Client Brokerage to benefit Clients. 

These principles are reflected in the CFA Institute
Soft Dollar Standards’ requirement that XYZ, in
considering a Soft Dollar Arrangement, must act for
the benefit of its Clients and place its Clients’
interests before its own. 

Finally, Standard V of the CFA Institute Soft
Dollar Standards, governing Client-Directed Broker-
age Arrangements, requires that XYZ must not use
Brokerage from another Client account to pay for a
product or service purchased under the Client-
Directed Brokerage Arrangement.

Applicable Laws and Regulations. Members are
expected at all times to comply with the applicable
laws of the countries in which they do business. For
example, in the United States, the Securities Ex-
change Act of 1934, Investment Company Act of
1940, Investment Advisers Act of 1940, and Employ-

ment Retirement Income Security Act of 1974 would
govern certain or possibly all of the transactions that
XYZ is considering. Regardless of the country in
which XYZ is doing business, as a threshold matter,
it must analyze each transaction for compliance with
applicable law. Only those transactions that comply
with local laws are eligible for subsequent analysis
under the CFA Institute Soft Dollar Standards.

Applicable Relevant Standards. Assuming each
of the proposed transactions has “survived” the first
two stages of analysis, they must still comply with
provisions of the CFA Institute Soft Dollar Standards
in order for XYZ to pursue them. Because XYZ has
previously determined that each of the transactions
qualifies as a possible Soft Dollar Arrangement
(depending on whether the products or services
qualify as Research under the CFA Institute Soft
Dollar Standards) or a Client-Directed Brokerage
Arrangement (depending on whether XYZ’s Client
is directing its trades to receive a benefit), XYZ must
satisfy the following three broad requirements to
claim compliance with the Soft Dollar Standards:

• Determine that each arrangement is permitted by
the CFA Institute Soft Dollar Standards.

• Disclose the Investment Manger’s Soft Dollar
policies to its Clients.

• Maintain the specified records.

A. Determinations of Eligibility. Standard III of the
CFA Institute Soft Dollar Standards requires that,
as an initial matter in selecting any broker, XYZ
must consider the capabilities of the broker to
provide Best Execution. Once XYZ has satisfied
itself that a particular broker will provide Best
Execution, XYZ must next evaluate any addi-
tional research provided by the broker under the
following four criteria specified in Soft Dollar
Standard IV: 

• The research under consideration must meet the
definition of Research contained in the Soft
Dollar Standards.

• The Research must benefit XYZ’s clients.
• XYZ must be able to document the basis for its

determination.
• Under certain fiduciary regulations (i.e., ERISA,

the Investment Company Act of 1940), for trades
conducted on a principal basis, the Research must
directly benefit the Client account generating the
trade. If not so limited by such regulations, the
Research must directly benefit the Client account
generating the trade, unless XYZ has made
disclosure and obtained prior Client consent. 
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The meaning of the term “Research” is crucial
to XYZ’s evaluation under Soft Dollar Standard IV.
“Research” is defined in the CFA Institute Soft
Dollar Standards to mean services and/or products
the primary use of which must directly assist the
Investment Manager in its Investment Decision-
Making Process and not in the management of the
investment firm. 

Transaction 1—Use of Client Brokerage to
Pay for Desks and Office Equipment. Transaction
1 would not qualify for Research as defined in the
Soft Dollar Standards because desks and office
equipment would not satisfy the Soft Dollar Stan-
dards’ definition of Research. Although XYZ should
be able to determine that desks and office equipment
do not qualify as Research based on the plain terms
of the definition, the result becomes clear when XYZ
applies the three-level analysis. Under that analysis,
XYZ would first define the products or services that
it desires to purchase with Client Brokerage. The
desks are a discrete and simple product that can be
clearly identified. Although office equipment is a
somewhat general term, XYZ should also be able to
clearly identify the office equipment being offered
(e.g., photocopier, fax machine, etc.). XYZ next
would analyze the primary use of these products to
determine whether they will directly assist XYZ’s
Investment Decision-Making Process. At this point,
XYZ clearly should understand that desks and most
office equipment cannot be considered to aid directly
in the Investment Decision-Making Process and
hence do not qualify as Research under the CFA
Institute Soft Dollar Standards. Because the Soft
Dollar Standards only permit XYZ to receive
Research as defined in the CFA Institute Soft Dollar
Standards, XYZ could not engage in Transaction 1
and claim compliance with the CFA Institute Soft
Dollar Standards. 

Transaction 2—Use of Client Brokerage to
Pay for Trading Room Television Sets. Transaction
2 involves a service that is more difficult than office
equipment to analyze under the definition of
Research contained in the Soft Dollar Standards. The
service that XYZ desires to purchase is really a
composite of products and services that may or may
not qualify as Research under the definition provided
in the Soft Dollar Standards. XYZ’s first task is to
define the service under the first level of analysis.
Accordingly, XYZ should narrowly construe the
component parts that are necessary for the service at
issue in this example (i.e., financial news networks)
to assist XYZ in its Investment Decision-Making

Process. In this situation, XYZ could reasonably
conclude that the component parts (i.e., television
sets, individual financial news services, and cable or
satellite providers) are necessary for the total service
to assist XYZ in its Investment Decision-Making
Process. Thus, the service is potentially eligible to be
paid for with client brokerage, provided that the total
service satisfies the next level of analysis.

Applying the next level of analysis would allow
XYZ to conclude that the service may qualify as
Research if the primary use of the service is to
directly aid the Investment Manager in its Investment
Decision-Making Process. Even if financial news
services have a broader use than to provide data to
Investment Managers for purposes of making invest-
ment decisions, it would be consistent with the Soft
Dollar Standards for XYZ to conclude that such
services meet the primary use analysis—if based on
actual use.

Transaction 3—Use of Client Brokerage to
Pay for the Bloomberg Service. Transaction 3
involves a similar analysis under the definition of
Research contained in the CFA Institute Soft Dollar
Standards. As with Transaction 2, XYZ’s first step
is to define the products or services that XYZ
proposes to purchase with Client Brokerage. Again,
XYZ should narrowly construe the component parts
and could reasonably conclude that the Bloomberg
terminal is a necessary component to receive the
Bloomberg Service.

In applying the next level of analysis, XYZ may
also reasonably conclude that the primary use of the
Bloomberg Service, with its specific focus on real-
time market news and analysis, does directly aid in
the Investment Decision-Making Process. The ser-
vice, therefore, may satisfy the first two levels of
analyzing the definition of Research contained in the
Soft Dollar Standards. However, if XYZ uses the
Bloomberg Service and terminal to allow Clients to
access financial information, the primary use of the
service would not be to assist XYZ in its Investment
Decision-Making Process, and the service would not
qualify as Research under the CFA Institute Soft
Dollar Standards. If XYZ uses the Bloomberg
Service and terminal both in its own Investment
Decision-Making Process and for Client purposes, at
the third level of analysis, XYZ must make a good
faith determination as to what portion of the service
is actually used in the Investment Decision-Making
Process. Only this portion may be paid for with Client
Brokerage. XYZ must reevaluate this allocation on
an annual basis.
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Transaction 4—Use of Client Brokerage to
Pay for Software and Computer Work Stations. At
this point, XYZ should be comfortable applying the
three-level analysis required to define Research
under the Soft Dollar Standards. Transaction 4
involves the same analysis that confronted XYZ in
the first three transactions. In defining the product in
Transaction 4 (i.e., the research software), XYZ
might reasonably determine that each of the compo-
nent parts (the software and workstation) is necessary
for the product to assist in the Investment Decision-
Making Process. 

Furthermore, XYZ might reasonably conclude
under the second level of analysis that the software
(and its component parts) will directly aid XYZ’s
Investment Decision-Making Process. If the primary
use of the software is to directly assist XYZ in its
Investment Decision-Making Process (as indicated
by Level II analysis), XYZ may purchase the
software using Client Brokerage. However, as with
Transaction 3, only that portion actually used by
XYZ in its Investment Decision-Making Process (as
determined by Level III analysis) may be paid for
with Client Brokerage, and any mixed-use allocation
must be reevaluated annually.

Client-Directed Transactions. The eligibility of
Transactions 5–8 must be determined under the
portions of the CFA Institute Soft Dollar Standards
related to Client-Directed Brokerage Arrangements.
Standard V of the CFA Institute Soft Dollar Standards
requires that, in considering Transactions 5–8, XYZ
must not use Brokerage from another Client account
to pay for a product or service purchased under the
Client-Directed Brokerage Arrangement. Standard V
also recommends that XYZ attempt to structure the
Client-Directed Brokerage Arrangement in accor-
dance with certain recommended practices under the
CFA Institute Soft Dollar Standards.

Transaction 5—Directing of Brokerage by
ERISA Client to Benefit Plan Trustees. In consider-
ing Transaction 5, XYZ must be particularly cogni-
zant of the definition of Client contained in the Soft
Dollar Standards. The Standards define Client to refer
to “the entity, including a natural person, investment
fund, or separate account, designated to receive the
benefits, including income, from the Brokerage
generated through Securities Transactions.”

Although this definition of Client also recogniz-
es that a Client may be represented by a trustee or
other Fiduciary, XYZ must be sensitive to the
fundamental principle contained in Standard I of the
CFA Institute Soft Dollar Standards that stresses that

Brokerage is the property of the Client, not the trustee
or Fiduciary representing the Client. XYZ should
immediately question whether Transaction 5 quali-
fies as a Client-Directed Brokerage Arrangement
because the additional benefit flows not to the Client
but to the Client’s trustees. Because Transaction 5
likely does not qualify as a proper Client-Directed
Brokerage Arrangement, if XYZ were to pursue it,
XYZ would be violating the fundamental principle
that requires the use of Client Brokerage to benefit
Clients. XYZ should, therefore, decline to pursue
Transaction 5.

Transaction 6—Directing of Brokerage by
Public Pension Plan to Obtain Cash Credits for
the Plan. Transaction 6, however, would be a
permissible Client-Directed Brokerage Arrangement
under the Soft Dollar Standards because Client
Brokerage would be used to generate cash credits that
solely benefit the Client. XYZ should attempt to
structure the arrangement in conformity with the
recommended practices for Client-Directed Broker-
age Arrangements that are contained in the Soft
Dollar Standards, which would require XYZ to:

• Disclose to the Client XYZ’s duty to continue to
seek to obtain Best Execution.

• Disclose to the Client that committing a certain
percentage of the Client’s Brokerage to a
particular broker–dealer may affect XYZ’s
ability to seek to obtain Best Execution and
purchase adequate Research.

• XYZ should receive written assurance from the
plan trustees that the Client-Directed Broker-
age Arrangement will solely benefit plan
beneficiaries.

• XYZ should attempt to structure the Client-
Directed Brokerage Arrangement so that it does
not require the commitment of a certain portion
of Brokerage to a single broker and so that
commissions are negotiated and seeking to
obtain Best Execution is still relevant.

• XYZ should request from the Client written
instructions that (1) restate XYZ’s continuing
responsibility for seeking to obtain Best Execu-
tion, (2) list eligible brokers; (3) specify the
target percentage of transactions to be directed,
and (4) state procedures for monitoring the
arrangement.

• XYZ should regularly communicate with the
Client for the purpose of jointly evaluating the
Client-Directed Brokerage Arrangement, in-
cluding (1) the potential for achieving Best
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Execution, (2) the list of brokers and their trading
skills, (3) the target percentage of transactions to
be directed to selected brokers, (4) XYZ’s
trading style and liquidity needs, and (5) other
factors identified by the Client as relevant to the
selection of brokers.

Transaction 7—Directing of Brokerage by
Institutional Investor in Hedge Fund to Compen-
sate Broker for Research Provided to Investor.
Transaction 7 raises issues under Standard V of the
CFA Institute Soft Dollar Standards because Stan-
dard V requires that XYZ not use Brokerage from
another Client account to pay for a product or service
purchased under the Client-Directed Brokerage
Arrangement. In Transaction 7, XYZ’s hedge fund
is a commingled pool containing numerous investors.
The CFA Institute Soft Dollar Standards define
Client to refer to the beneficiaries of an entity,
including, as in this case, all of the beneficiaries of
an investment fund. However, the product or service
purchased under this particular Client-Directed
Brokerage Arrangement has benefited only the
institutional investor in the hedge fund, not all of the
Client’s underlying investors and thus may be
construed to violate the principles in Standard V of
the CFA Institute Soft Dollar Standards. XYZ,
therefore, should not pursue Transaction 7.

Transaction 8—Directing of a Portion of One
Fund’s Brokerage by Three Investment Compa-
nies to Benefit All Three Companies. Transaction
8 raises similar concerns as Transactions 5 and 7.
XYZ is apparently directed by three distinct Clients
(each of the three registered funds) to direct
brokerage of one Client (i.e., the equity fund) to
benefit all three Clients. XYZ should not pursue this
arrangement because it would violate the principle
in Standard V of the CFA Institute Soft Dollar
Standards, which states that brokerage from another
Client account should not be used to pay for a
product or service purchased under a Client-
Directed Brokerage Arrangement.

B. Disclosure. In order to claim compliance with
the CFA Institute Soft Dollar Standards, XYZ
must also meet specific disclosure obligations
relating to its Brokerage practices. In addition to
XYZ’s disclosure obligations described above
in the discussion of the transactions, XYZ must
clearly disclose the following information relat-
ing to its Soft Dollar and Client-Directed
Brokerage Arrangements:

• XYZ must disclose to Clients and potential
Clients whether XYZ may use the Research to
benefit Clients other than those whose trades
generated the Brokerage and whether the trades
generating the Brokerage involved transactions
conducted on a principal basis.

• XYZ must disclose to Clients (1) a description of
the types of Research received through the
arrangements, (2) the extent of its use, and (3)
whether any broker affiliate of XYZ was
involved.

• XYZ must provide each Client with a statement
that any Soft Dollar or Client-Directed Broker-
age Arrangements with respect to its account
comport with the CFA Institute Soft Dollar
Standards (this statement must be provided at
least annually).

• XYZ must disclose in writing to its Clients that
additional information in accordance with the
CFA Institute Soft Dollar Standards concerning
XYZ’s Soft Dollar and Client-Directed Broker-
age Arrangements is available on request. Such
additional information should include (1) a
firmwide description of the products and servic-
es that were received from each broker pursuant
to a Soft Dollar Arrangement, including the
identity of those Brokers; (2) for a specific Client
account, the total amount of Commissions
generated for the Client through Soft Dollar
Arrangements, detailed by Broker and reporting
the amount of Brokerage directed by the Client
to specific brokers; and (3) the aggregate
percentage of XYZ Brokerage derived from
Client-Directed Brokerage Arrangements and
the amount of the particular Client’s Directed
Brokerage as a percentage of the aggregate,
subject to a 10 percent de minimis amount. 

C. Record Keeping. In addition to the eligibility
determinations and disclosure obligations, in
order to claim compliance with the CFA Institute
Soft Dollar Standards, XYZ must also maintain,
when applicable, all records that

• are required by applicable law;
• are necessary to supply Clients on a timely basis

with the information required by Soft Dollar
Standard VI; 

• document arrangements, oral or written, obligat-
ing the Investment Manager to generate a
specific amount of Brokerage;
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• document arrangements with Clients pertaining
to Soft Dollar or Client-Directed Brokerage
Arrangements;

• document any agreements with Brokers pertain-
ing to Soft Dollar Arrangements;

• document transactions with Brokers involving
Soft Dollar Arrangements, including (1) a list of
Proprietary or Third-Party Research providers
and (2) a description of the service or product
obtained from the provider;

• document the bases of allocation in determining
to use Client Brokerage to pay for any portion of
a Mixed-Use service or product;

• indicate how the services and products obtained
through Soft Dollar Arrangements directly
assist XYZ in the Investment Decision-Making
Process;

• show compliance with the CFA Institute Soft
Dollar Standards, including the identity of XYZ
personnel responsible for determining such
compliance;

• are copies of all Client disclosures and authori-
zations. 
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Appendix D

Analysis of Proposed Transactions under Applicable U.S. Law 

Section 28(e) of the U.S. Securities Exchange Act of
1934 provides a “safe harbor” for investment
managers from claims that they breached a fiduciary
duty owed to a client by causing a client to pay higher
commission costs in return for receipt of “brokerage
and research services” that benefit the investment
manager.5 Regulations under the U.S. Investment
Advisers Act of 1940 require investment managers
who are registered with the U.S. Securities and
Exchange Commission to provide disclosure to
clients regarding their allocation of client brokerage,
including whether the receipt of research that
benefits the manager is a consideration in allocating
brokerage. In addition, provisions of the U.S.
Investment Company Act of 1940 govern transac-
tions that apply to investment company assets, and
provisions of the U.S. Employee Retirement Income
Security Act (ERISA) of 1974 will apply to any
transaction that involves the assets of a “plan” as the
term is defined in ERISA. Assuming XYZ is doing
business in the United States, XYZ is charged with
the responsibility under the CFA Institute Standards
of Practice of knowing and complying with the
relevant provisions of these laws.

Transactions 1–4. XYZ must first consider
whether Transactions 1–4 would satisfy the SEC’s
definition of permissible research for purposes of
Section 28(e). Research or brokerage products or
services are the only products or services that are
covered by the Section 28(e) safe harbor. Thus, XYZ
will only be protected from potential legal challenges
based on its paying a higher commission rate if the
goods or services offered in the proposed transactions
qualify as research as defined by the SEC. With the
exception of Transaction 1, each of the proposed
transactions would probably satisfy the SEC’s
definition of “research,” which is that the product or
service provides lawful assistance to XYZ in making
investment decisions. Because Transaction 1 would
likely not satisfy this standard, it would not qualify
for the protection of the Section 28(e) safe harbor and

would need to be analyzed in light of any restrictions
imposed by other applicable laws. Transaction 1
quite possibly would raise best execution concerns
under existing SEC interpretations and, if connected
with investment company brokerage, would raise
additional concerns under provisions of the Invest-
ment Company Act that restrict affiliates of a mutual
fund from receiving compensation as an agent for the
sale of the fund’s property. Moreover, if Transaction
1 involved plan assets as defined in ERISA, it would
raise concerns under provisions of ERISA that
require fiduciaries (including XYZ) to act solely in
the interest of the plan’s beneficiaries and for the
exclusive purpose of providing benefits to the plan’s
beneficiaries.

Transactions 5–8. Transactions 5–8 would not
fall within the Section 28(e) safe harbor because
Section 28(e) requires that the person selecting the
broker–dealer be the person exercising investment
discretion over the account. In XYZ’s case, because
the client is selecting the broker–dealer, Transac-
tions 5–8 would not fall within the Section 28(e)
safe harbor.

Nevertheless, because brokerage is an asset of
the client, such arrangements may still be accom-
plished, provided they do not violate other relevant
provisions of U.S. law. Transaction 5 should raise
immediate concerns for XYZ because the benefit of
the research information is flowing to the plan’s
trustees and in-house staff, and is not used for the
exclusive benefit of the plan beneficiaries. XYZ
should conclude that to follow client instructions in
Transaction 5 would likely result in a violation by
XYZ of the substantive prohibitions of ERISA.
Similarly, Transaction 8 should raise immediate
concerns for XYZ under provisions of the Investment
Company Act because brokerage of the equity fund
is being used to reduce custody expenses of all three
registered investment companies. Such an arrange-
ment is likely prohibited by sections of the Invest-
ment Company Act that affirmatively prohibit joint
transactions among affiliated funds. XYZ should,
therefore, also determine that Transaction 8 is
prohibited by the Investment Company Act.

5As a “safe harbor,” Section 28(e) cannot be violated but
offers protection from violations that might otherwise be
deemed to occur under relevant laws.
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Summary. Transactions 1, 5, and 8 do not
qualify for the safe harbor protection of Section
28(e). Transaction 1 may be permissible under
existing law if XYZ provides full disclosure and
obtains informed client consent, provided that the
transaction does not involve investment company or

benefit plan assets. Because Transaction 5 clearly
involves plan brokerage, it would be prohibited by
ERISA. Similarly, Transaction 8 is prohibited by
provisions of the Investment Company Act. Trans-
action 5 and Transaction 8, therefore, do not survive
XYZ’s initial analysis under applicable U.S. law.



CFA Institute Soft Dollar Standards

CFA Institute 21

Appendix E

Analysis of Proposed Transactions under Applicable Canadian Law

The Ontario Securities Commission (the OSC) and
the Commission des Valeurs Mobiliers du Quebec
(the CVMQ) have respectively adopted OSC Policy
Statement 1.9 and CVMQ Policy Statement No.
Q-20, (the Soft Dollar Policies). The other securities
administrators have not released formal policies with
respect to soft dollars. The Soft Dollar Policies govern
the use by dealers of commissions on brokerage
transactions as payment for goods or services other
than order execution services,6 services directly
related to order execution, or investment decision-
making services.7 The negotiation of commissions on
brokerage transactions executed on behalf of a
manager8 of a portfolio or fund of securities is
governed by the general obligation of the manager to
act in the best interests of the beneficiaries of the
portfolio or fund. Accordingly, such commissions
must be used only as payment for goods or services
that are for the benefit of the beneficiaries and should
not be used as payment for goods or services that are
for the benefit of the manager.

The Soft Dollar Policies provide that a dealer
may not use any portion of the commissions earned
on brokerage transactions executed on behalf of the
manager as payment for goods or services provided
to the manager, other than order execution services
or investment decision-making services. It also
provides that a manager may not direct brokerage
transactions to a dealer as payment for goods or
services provided to the manager, other than order
execution services or investment decision-making
services. As there is concern about widening the

categories of permissible soft dollar transactions, the
OSC has decided that staff should only grant
exemptions on a case-by-case basis because they are
contemplated by the OSC Policy 1.9.

Disclosure. On request, managers must disclose
to the relevant commission, beneficiary, or trustee of
a portfolio or fund the names of the persons or
companies that have provided any investment
decision-making services to the manager and a
summary of the nature of those services that were
paid for by commissions on brokerage transactions.

Dealer as Principal. When transacting as prin-
cipal, a dealer may not buy securities from or sell
securities to a manager if the price of the securities
has been adjusted to compensate the dealer for goods
or services provided to the manager, other than order
execution services or investment decision-making
services.

Mutual Funds. Similarly, mutual fund manag-
ers may not pay dealers for the distribution of shares
or units of the mutual fund by directing brokerage
transactions to the dealer or, at the request of the
dealer, to a third party, unless the commission rates
charged are equivalent to those which would have
been normally charged by the dealer if the dealer did
not distribute shares or units of the mutual fund and
if certain disclosure requirements are met. In
addition, such payments cannot be made as induce-
ment or reward for the dealer or the principal
distributor selling or having sold securities of the
mutual fund or maintaining or having maintained
particular levels of securities of the mutual fund in
accounts of clients. Furthermore, all brokerage must
be directed through representatives designated as the
institutional representatives of the dealer, as opposed
to retail representatives.

The offering documents of a mutual fund must
disclose the actual use of commission dollars,
including the names of the persons or companies who
have provided any investment decision-making
services to the mutual fund, a summary of the nature
of those services, and a best estimate of the aggregate
amount of any commissions on brokerage transac-
tions that were directed to dealers since the date of
the last offering documents for which the commis-
sions were linked to the distribution of shares or units
of the mutual fund by the dealers.

6“Order execution services” means (1) order execution
and (2) services directly related to order execution, such
as clearance, settlement, and custody, whether the ser-
vices are provided by a dealer directly or by a third party.
7“Investment decision-making services” means (1)
advice as to the value of securities and the advisability of
effecting transactions and securities, (2) analysis and
reports concerning securities, portfolio strategy, perfor-
mance, issuers, industries, or economic or political fac-
tors and trends, and (3) databases or software to the
extent they are designed mainly to support the services
referred to in (1) and (2), whether the services are pro-
vided by a dealer directly or by a third party.
8A manager is a person or company entrusted with the
management of a portfolio or fund on behalf of third-
party beneficiaries.
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Transactions. Assuming XYZ is doing business
in Canada, XYZ is charged with the responsibility
under the CFA Institute Standards of Professional
Conduct of knowing and complying with the relevant
provisions of these laws. 

Transaction 1—Use of Client Brokerage to
Pay for Desks and Office Equipment. The use of
client brokerage to pay for desks and office equip-
ment would not qualify as “investment decision-
making services” or “order execution services” as
these terms are defined by the Soft Dollar Policies.
Thus, this transaction would be prohibited.

Transactions 2–4. Each of the proposed trans-
actions would likely satisfy the OSC’s definition of
“investment decision-making services.”

Transaction 2—Use of Client Brokerage to
Pay for Trading Room Television Sets (Including
Individual Financial News Services and Cable
or Satellite Providers). These services provide an
analysis of industries or economic or political factors
and trends. Therefore the services fit within the
definition of investment decision-making services.

Transaction 3—Use of Client Brokerage to
Pay for the Bloomberg Service. The Bloomberg
Service focuses on real-time market news and
analysis. Thus, the service fits within the definition
of investment decision-making services.

Transaction 4—Use of Client Brokerage to
Pay for Software and Computer Work Stations.
The definition of investment decision-making servic-
es specifically includes databases or software to
services such as analysis and reports concerning
economic trends. The software is designed to analyze
economic trends in industries followed by the firm.
Accordingly, this part of Transaction 4 would be
allowed. Although the work station is not specifically
included in the definition of investment decision-
making services, it is required to support the software
and would be allowed by implication.

Transaction 5—Directing of Brokerage by
ERISA Client to Benefit Plan Trustees. In Canada, a
private pension plan governed by provincial pension
benefits standards legislation or the federal Pension
Benefits Standards Act would be the approximate
equivalent of an ERISA plan under U.S. law. The
Ontario Pension Benefits Act provides that the
administrator of a pension plan is not entitled to any
benefit from the pension plan other than pension

benefits, ancillary benefits, or a refund of contribu-
tions and fees and expenses related to the adminis-
tration of the pension plan and permitted by the
common law or provided for in the pension plan.

Because Transaction 5 confers a benefit on the
trustee of the pension fund, rather than on the
beneficiaries or members of the pension plan, and a
specific benefit is not being conferred on the
administrator of the pension plan, this transaction
would be prohibited.

Of interest is the Canadian securities administra-
tors’ concern regarding the practice whereby a
pension plan sponsor requires the pension plan
manager to direct brokerage transactions to a
particular dealer who will use a portion of the
commission income from this transaction to provide
the sponsor with goods or services. 

Transaction 6—Directing of Brokerage by
Public Pension Plan to Obtain Cash Credits for
the Plan. No direct parallel exists in Canada to a U.S.
“public pension plan” concept wherein the plan is not
subject to some form of provincial or federal pension
standards legislation (i.e., most public sector plans
are subject to pension benefit standards legislation).

Transaction 6 would not violate Canadian
legislation. Because the goods and services contem-
plated in Transaction 6 would not be provided to the
manager from the dealer, the Soft Dollar Policy
would not be violated and the manager would not be
in violation of the manager’s general obligation to
benefit beneficiaries.

Transaction 7—Directing of Brokerage by an
Institutional Investor in a Hedge Fund to Compen-
sate the Broker for Research Provided to the
Investor. The term “hedge fund” is not defined under
Canadian securities law; the marketplace uses this
term to refer to funds that leverage their assets
through the use of derivative contracts.

In this transaction, the dealer is not receiving
payment for goods or services provided to the
manager. Nevertheless, the manager has a general
obligation to act in the best interests of the
beneficiaries of the fund, including the requirement
to satisfy “best execution” obligations when direct-
ing brokerage. Consequently, commissions may only
be used as payment for goods and services that are
for the benefit of the beneficiaries. Directing
brokerage at the request of one investor will not
satisfy these obligations.
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Transaction 8—Directing of a Portion of One
Fund’s Brokerage by Three Investment Compa-
nies to Benefit All Three Companies. As in
Transaction 7, the manager must act to the benefit of
the beneficiaries. Because this transaction appears to
benefit the beneficiaries, the transaction would not
be prohibited.

Summary. Transactions 1, 5, and 7 are prohib-
ited by the Soft Dollar Policies. Transaction 1 provides

the manager with a good that does not qualify as an
“investment decision-making service.” Transaction 5
provides the plan trustee with a benefit that the trustee
is not entitled to receive under pension benefits
standards legislation. Similarly, Transaction 7 uses
brokerage commissions in a manner that is not in the
best interests of the beneficiaries of the fund. These
transactions, therefore, do not “survive” XYZ’s initial
analysis under applicable Canadian law.
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Sample Reports

The following sample reports are intended to clarify the disclosure obligations contemplated under Standard
VI, which imposes on an Investment Manager the duty to provide certain information on Client request. Where
relevant, reference is provided to the applicable Standard.

Sample Report A

Client Name: Date of Report:

Investment Firm:

Time Period Covered (12 months):

1. Total Dollar Amount of Commissions Generated from Client Account, Detailed by Broker [C.2.a.] 
Broker X: $230,000
Broker Y: $650,000
Broker Z: $120,000

Total Amount: $1,000,000

2. Total Dollar Amount of Brokerage Directed by Client [C.2.b.] $267,000

Sample Report B

Client Name: Date of Report:

Investment Firm:

Time Period Covered (12 months):

Description of Research Purchased through Soft Dollar Arrangements on a Firmwide Basis, Detailed by
Broker [C.1]

Broker A
Access to health care analysts

Access to biotech analysts

Broker B
Bloomberg services

Reuters services

Oil industry reports and analyses

Broker C

Market analysis of fixed-income instruments
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