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Re: Proposed National Instrument 23-102 — Use of Client Brokerage

Commissions as Payment for Order Execution Services or Reseh
Services and Companion Policy 23-102 CP (1/11/08)

Ladies and Gentlemen:

We appreciate the opportunity to respond to the publication by thedi@ana
Securities Administrators (“CSA”) of proposed National Instrun8:102 (“NI 23-102") and
Companion Policy 23-102 (“CP 23-102") regarding soft dollar arrangenfeoitectively, the
“Proposed Instrument”).

In response to the comments received on earlier proposals (the ‘®usimthe
Proposed Instrument addresses certain changes to the legisttionth in the 2006 Proposed
Instrument. We support the CSA’s proposals in large part and codntihe CSA on its overall
approach to soft dollar arrangements.

We comment below on the questions raised in the CSA’s proposal:

Question I What difficulties might be caused by a temporal standard for
order execution services that might differ from the standardapplied by the SEC, especially
in the absence of any detailed disclosure requirements in the U.S.?
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We do not anticipate that any difficulties will arise from thet that the temporal
standard defining order execution services, as currently drafteetsdrom that set forth in the
SEC Releask. Whereas the temporal standard adopted by the U.S. Securiti€&einahge
Commission (the “SEC”) is fixed to begin at the exact momeasdnamunication occurs and to
end on delivery or credit of requested funds or securities, Section 2R({Re Proposed
Instrument refers to goods and services provided or used between ‘fihatpehich an adviser
makes an investment decision (i.e., the decision to buy or seluatgeand the point at which
the resulting securities transaction is concluded.” We appeettiat CSA’s articulation of the
temporal standard and view this standard as broader, and consequametlftexible, than the
SEC's temporal standard, as the CSA’s proposed time period dbowse application of more
value-added services in soft dollar arrangements. We do notgeeralict, however, with the
SEC's standard, as it remains generally compatible withtdrelard set forth in the Proposed
Instrument. Among other things, Section 3.2(3) of the Policy Statemeonsistent with the
SEC'’s guidance that the temporal standard encompasses algo@henmther “smart” order-
routing engines that assist in the execution of trades.

Question 2 What difficulties might be encountered by requiring theestimate
of the aggregated commissions to be split between order exaoantand goods and services
other than order execution? What difficulties might be enountered if instead the
requirement was for the aggregate commissions to be splietween research services and
order execution services?

We appreciate the CSA’s responsiveness to the Comments anforiis tef craft
legislation that would remove potentially onerous requirementsathasers ensure, on a case-
by-case basis, that research received adds value to investnteading decisions. We would,
however, like to express concern with provisions of the Proposed Instrument thadir@guuiie a
demarcation of goods and services based on whether they comprise xacigroa or other
eligible forms of soft dollar items. We would also like to coemtnon (i) subsection 4.1(4) of
CP 23-102, clarifying that the relevant measure for any good faidmndie@ation (set forth in
paragraph 3.1(2)(b) of NI 23-102) is the reasonableness of the lmgk@rage commission paid
in relation to goods and services received and used by the adud€i) subsection 3.4 of CP
23-102, indicating that where an adviser obtains “mixed-use” items elient brokerage
commissions, the adviser must make a reasonable allocation of serwhodmmissions in
relation to the eligible portion of such mixed-use products or services.

We would respectfully suggest to the CSA that the aspects of these provistons tha
focus on the demarcation between research and execution semitéetaveen eligible and

! SEC ReleaseNo. 34-54165 (July 18, 2006)vailable at: http://www.sec.gov/rules/interp/2(5/
54165.pdf, states that “brokerage begins when theremn manager communicates with the broker-dealer
for the purpose of transmitting an order for exerueind ends when funds or securities are delivered
credited to the advised account of the accountdr@dgent.”
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ineligible services could prove particularly problematic. Infation that brokers provide to

buyers and sellers of securities as to the availabilitgoointerparties, including invitations to

participate in block transactions, are really both order executigiteg and research. This will

increasingly be true as innovative technology melds resé&deal and market analytics together
to nourish order-routing systems. Attempts to draw a bright lieendiion between order

execution services and research will be increasingly arbirady not useful to investors or

regulators’

We fully support the CSA’s determination to propose an overall definibf
research that shifts from a characteristics-based testrore use-based focus. In a field as
dynamic as research, the CSA is indeed correct in undersctwengrinciple that the fund
managers’ use of the product or service should dictate its tneiatnWe further support the
CSA's requirement that it is for the manager to be satidfiadhe has paid an appropriate price
for the research and/or execution value provided, and that it is thegenanabligation to
determine the corresponding allocation.

It is very helpful that the CSA has clarified that analytiadls that assist the
asset manager in formulating and implementing its own investrdeas iand strategies are
included within the definitions of “research” and “order executionvises”.  The
BLOOMBERG PROFESSIONAL service, for example, is an irdtgt tool for independent
research, analysis and order execution. It provides over 14,000 complgnattantegrated
functions that empower investors to analyze and manipulate datantisic feature is the
ability to help clients understand the markets by means of Bloongyemgietary analytical
tools. These tools are nourished by data, organized using a sophisticated methodaaggar d
from complex proprietary calculations or models.

We are concerned by the observations by some commentersrthees offered
by Bloomberg, or Reuters, are “mixed-use” data servicéswould be extremely difficult to
apply a deconstructionist approach to an integrated researchsiar@algl execution service so as
to know where eligible soft dollar services would start and stopucli an approach on “mixed-
use” is applied to the BLOOMBERG PROFESSIONAL service, tierulsl the same approach
not be taken with respect to a research report produced in-houseghyare institutional
brokerage firm? Many such traditional research reports havegddition to analytical
components that would qualify as research or execution, certain n@iyoognelements (e.g.

2 The BLOOMBERG PROFESSIONAL service provides ficiahmarket information, data, news, analytics
and multimedia reports to investment firms, ingtitnal investors and other professionals via
approximately 300,000 BLOOMBERG PROFESSIONAL sesvisubscriptions worldwide.  The
BLOOMBERG PROFESSIONAL service is owned by Bloongo&inance, L.P., and Bloomberg L.P.
operates the BLOOMBERG PROFESSIONAL service on hetfi@loomberg Finance L.P.

3 We note that it is incorrect to characterizeBhOOMBERG PROFESSIONAL SERVICE as a “data
service.” As described in footnote 2, the BLOOMBERROFESSIONAL service includes a broad range
of data, analytics, and other services.
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publicly available information taken from public filings). Should that require ajgsbrtionment
or deconstruction on a mixed-use theory? We would suggest that ethudt is not
administratively feasible and that this conundrum illustrates the difésulti applying a “mixed-
use” approach to integrated research services.

A more practical approach would be to focus on the characteristiche
person(s) using a service to determine whether the serviceng bsed in connection with
investment-related functions. For instance, by far the vast nyajofi BLOOMBERG
PROFESSIONAL service subscriptions among buy-side firmsleesn the desks of portfolio
managers, research analysts and traddisey are used for investment decision-making and
trading, not by back office personnel for recordkeeping or accountg.respectfully suggest
that the test should be, simply, whether a service is used byfalipananager, research analyst
or trader in fulfilling their professional investment managenoentade execution services. The
fact that the service may have other incidental features, (gports scores and restaurant
reviews) should not disqualify it from being paid for with client caission or otherwise subject
such service to heightened scrutiny provided the individual user'sfugee research and/or
execution functions is sufficient, in the judgment of the individual on f{in light of their
responsibilities to customers), to justify the payments madrighr client commission. We
suggest, moreover, that the incidental items available on the BIEERG PROFESSIONAL
service are just that; no one would pay the $1,500 per month subscrigtitm feceive sports
scores, restaurant reviews or other incidental data itemarthatvailable on the BLOOMBERG
PROFESSIONAL service. In other words, there is no portion of th©&@®IBERG
PROFESSIONAL monthly subscription fee that is reasonablyatéble to its non-investment-
related functions. If the non-eligible portion of a mixed-use iteraffectively nominal or de
minimis advisers should not have to make any such allocation.

The user-based approach we suggest would enable the CSA to distinguish
between back office uses such as bookkeeping, recordkeeping and accandtingestment
uses such as research, portfolio decision making and order execuyidmokBig to see whether
a particular service, such as a computer system, is being ydsack office personnel rather
than portfolio managers, research analysts and traders, reguatordraw meaningful and
practical distinctions as to what can and cannot properly be “softed”.

Question 3 As order execution services and research services are
increasingly offered in a cross-border environment, should th@roposed Instrument allow
an adviser the flexibility to follow the disclosure requirenents of another regulatory
jurisdiction in place of the proposed disclosure requirerants, so long as the adviser can
demonstrate that the requirements in that other jurisdidion are, at a minimum, similar to
the requirements in the Proposed Instrument? If so, shdd this flexibility be solely limited
to quantitative disclosure given that the issues associatedtwidifferences in quantitative
disclosure requirements between regulatory jurisdictionsare likely greater than the
problems associated with differences in narrative disclase requirements? In addition,
should there be limitations on which regulatory jurisdictions an adviser may look to for
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purposes of identifying suitable alternative disclosure requements and, if so, which
jurisdictions should be considered eligible and why?

We welcome provisions that would allow advisers the flexibility fadow
disclosure requirements of another regulatory jurisdiction so lotlgeaasdviser can demonstrate
that such requirements are similar to the requirements in tdpo$ad Instrument. We would
expect that a requirement for an adviser operating in multipkjctions to establish a separate
and distinct compliance regime for soft dollar arrangementsamada would be significantly
more cumbersome and costly than having a uniform approach. So |dmg r@gjirements in
the foreign jurisdiction were similar to those in the Proposeduim&nt, we do not see why the
CSA would not allow the adviser to tailor its compliance regime to those requiteeme

Question 4: Should a separate and longer transition period bapplied to the
disclosure requirements to allow time for implementation ad consideration of any future
developments in the U.S.? If so, how long should this separate transitioarfpd be?

We would recommend that a separate and longer transition period ofane t
year apply to the disclosure requirements. The SEC has proposed fior gnubiment new
disclosure measures for investment advfsarsl we think it would be useful for the CSA to
delay adoption and effectiveness of disclosure measures in Canald#& ewmtluates what
approaches the SEC finally takes on its current proposal.

* * *

If the CSA or any of its members would like to discuss thesges with us, we
would be pleased to make ourselves available for that purpose.

Respectfully submitted,

Bruce Garland vros

4199844

See proposed amendments to Part I, Item 12rmendmentsto Form ADV, SEC Release No. IA-2711
(March 3, 2008), available dittp://www.sec.gov/rules/proposed/2008/ia-2711..pdf




