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Dear Securities Regulators:

In response to your: Request for Comment — Proposed Repeal and Replacement of NP 58-201 Corporate
Governance Guidelines, NI 58-101 Disclosure of Corporate Governance Practices, and NI 52-110 Audit
Committees and Companion Policy 52-110CP Audit Committees

The best advice on corporate governance and the Audit Committee is that which Warren E. Buffett has
provided in his annual letter. Rather than attempt to paraphrase, | have copied in sections of his annual
letters and then bolded certain sections of the great man’s words. | endorse his views.

Before turning to Mr. Buffett, | will add one suggestion of my own:

Boards in order to communicate with shareholders should be required to set up and publicize an email
address that will communicate straight to the Board and not management (and should exclude any
issuer executives who are on the Board).

Respectfully Submitted:
Shawn Allen, CFA, CMA. MBA, P.Eng.
(submitted as a private investor)

The remainder of my submission consists of a copy of some views of Warren E. Buffett on Corporate
Governance and Audit Committees from his 2002 and 2006 letters to shareholders. | endorse his views.

From the Berkshire Hathaway Chairman’s letter 2006:

http://www.berkshirehathaway.com/letters/2006ltr.pdf

Warren Buffett wrote:

In selecting a new director, we were guided by our long-standing criteria, which are that board

members be owner-oriented, business-savvy, interested and truly independent. | say “truly” because many
directors who are now deemed independent by various authorities and observers are far from that, relying
heavily as they do on directors’ fees to maintain their standard of living. These payments, which come in
many forms, often range between $150,000 and $250,000 annually, compensation that may approach or


http://www.berkshirehathaway.com/letters/2006ltr.pdf

Warren Buffett continues:

even exceed all other income of the “independent” director. And — surprise, surprise — director
compensation has soared in recent years, pushed up by recommendations from corporate America’s
favorite consultant, Ratchet, Ratchet and Bingo. (The name may be phony, but the action it conveys is
not.)

Charlie and | believe our four criteria are essential if directors are to do their job — which, by law,

is to faithfully represent owners. Yet these criteria are usually ignored. Instead, consultants and CEOs
seeking board candidates will often say, “We’re looking for a woman,” or “a Hispanic,” or “someone from
abroad,” or what have you. It sometimes sounds as if the mission is to stock Noah’s ark. Over the years

I’ve been queried many times about potential directors and have yet to hear anyone ask, “Does he think like
an intelligent owner?”

The questions | instead get would sound ridiculous to someone seeking candidates for, say, a

football team, or an arbitration panel or a military command. In those cases, the selectors would look for
people who had the specific talents and attitudes that were required for a specialized job. At Berkshire, we
are in the specialized activity of running a business well, and therefore we seek business judgment.
(Above is from Warren Buffett’s 2006 letter at page 18, emphasis added)

From the Berkshire Hathaway Chairman’s letter 2002:

http://www.berkshirehathaway.com/letters/2002pdf.pdf

Warren Buffet wrote:

Corporate Governance

Both the ability and fidelity of managers have long needed monitoring. Indeed, nearly 2,000 years
ago, Jesus Christ addressed this subject, speaking (Luke 16:2) approvingly of “a certain rich man” who told
his manager, “Give an account of thy stewardship; for thou mayest no longer be steward.”

Accountability and stewardship withered in the last decade, becoming qualities deemed of little

importance by those caught up in the Great Bubble. As stock prices went up, the behavioral norms of
managers went down. By the late "90s, as a result, CEOs who traveled the high road did not encounter heavy
traffic.

Most CEOs, it should be noted, are men and women you would be happy to have as trustees for your
children’s assets or as next-door neighbors. Too many of these people, however, have in recent years
behaved badly at the office, fudging numbers and drawing obscene pay for mediocre business achievements.
These otherwise decent people simply followed the career path of Mae West: “l was Show White but |
drifted.”

In theory, corporate boards should have prevented this deterioration of conduct. I last wrote about

the responsibilities of directors in the 1993 annual report. (We will send you a copy of this discussion on
request, or you may read it on the Internet in the Corporate Governance section of the 1993 letter.) There, |

said that directors “should behave as if there was a single absentee owner, whose long-term interest they
should try to further in all proper ways.” This means that directors must get rid of a manager who is mediocre
or worse, no matter how likable he may be. Directors must react as did the chorus-girl bride of an 85-yearold
multimillionaire when he asked whether she would love him if he lost his money. “Of course,” the young

beauty replied, “I would miss you, but | would still love you.”

In the 1993 annual report, | also said directors had another job: “If able but greedy managers overreach
and try to dip too deeply into the shareholders’ pockets, directors must slap their hands.” Since | wrote
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Warren E. Buffett 2002 letter continues:

that, over-reaching has become common but few hands have been slapped.

Why have intelligent and decent directors failed so miserably? The answer lies not in inadequate
laws — it’s always been clear that directors are obligated to represent the interests of shareholders — but rather
in what I’d call “boardroom atmosphere.”

It’s almost impossible, for example, in a boardroom populated by well-mannered people, to raise the

question of whether the CEO should be replaced. It’s equally awkward to question a proposed acquisition
that has been endorsed by the CEO, particularly when his inside staff and outside advisors are present and
unanimously support his decision. (They wouldn’t be in the room if they didn’t.) Finally, when the
compensation committee — armed, as always, with support from a high-paid consultant — reports on a
megagrant of options to the CEO, it would be like belching at the dinner table for a director to suggest that the
committee reconsider.

These “social” difficulties argue for outside directors regularly meeting without the CEO - a reform
that is being instituted and that | enthusiastically endorse. I doubt, however, that most of the other new
governance rules and recommendations will provide benefits commensurate with the monetary and other
costs they impose.

The current cry is for “independent™ directors. It is certainly true that it is desirable to have directors
who think and speak independently — but they must also be business-savvy, interested and shareholder oriented.
In my 1993 commentary, those are the three qualities | described as essential.

Over a span of 40 years, | have been on 19 public-company boards (excluding Berkshire’s) and have
interacted with perhaps 250 directors. Most of them were “independent” as defined by today’s rules. But the
great majority of these directors lacked at least one of the three qualities | value. As a result, their
contribution to shareholder well-being was minimal at best and, too often, negative. These people, decent and
intelligent though they were, simply did not know enough about business and/or care enough about
shareholders to question foolish acquisitions or egregious compensation. My own behavior, I must ruefully
add, frequently fell short as well: Too often I was silent when management made proposals that | judged to be
counter to the interests of shareholders. In those cases, collegiality trumped independence.

So that we may further see the failings of “independence,” let’s look at a 62-year case study covering
thousands of companies. Since 1940, federal law has mandated that a large proportion of the directors of
investment companies (most of these mutual funds) be independent. The requirement was originally 40% and
now it is 50%. In any case, the typical fund has long operated with a majority of directors who qualify as
independent.

These directors and the entire board have many perfunctory duties, but in actuality have only two

important responsibilities: obtaining the best possible investment manager and negotiating with that manager
for the lowest possible fee. When you are seeking investment help yourself, those two goals are the only ones
that count, and directors acting for other investors should have exactly the same priorities. Yet when it comes
to independent directors pursuing either goal, their record has been absolutely pathetic.

Many thousands of investment-company boards meet annually to carry out the vital job of selecting

who will manage the savings of the millions of owners they represent. Year after year the directors of Fund
A select manager A, Fund B directors select manager B, etc. ... in a zombie-like process that makes a
mockery of stewardship. Very occasionally, a board will revolt. But for the most part, a monkey will type
out a Shakespeare play before an “independent” mutual-fund director will suggest that his fund look at other
managers, even if the incumbent manager has persistently delivered substandard performance. When they are
handling their own money, of course, directors will look to alternative advisors — but it never enters their
minds to do so when they are acting as fiduciaries for others.



Warren E. Buffett 2002 letter continues:

The hypocrisy permeating the system is vividly exposed when a fund management company — call it

“A” —is sold for a huge sum to Manager “B”. Now the “independent” directors experience a “counter revelation”
and decide that Manager B is the best that can be found — even though B was available (and

ignored) in previous years. Not so incidentally, B also could formerly have been hired at a far lower rate than

is possible now that it has bought Manager A. That’s because B has laid out a fortune to acquire A, and B

must now recoup that cost through fees paid by the A shareholders who were “delivered” as part of the deal.

(For a terrific discussion of the mutual fund business, read John Bogle’s Common Sense on Mutual Funds.)

A few years ago, my daughter was asked to become a director of a family of funds managed by a

major institution. The fees she would have received as a director were very substantial, enough to have
increased her annual income by about 50% (a boost, she will tell you, she could use!). Legally, she would
have been an independent director. But did the fund manager who approached her think there was any
chance that she would think independently as to what advisor the fund should employ? Of course not. | am
proud to say that she showed real independence by turning down the offer. The fund, however, had no
trouble filling the slot (and — surprise — the fund has not changed managers).

Investment company directors have failed as well in negotiating management fees (just as

compensation committees of many American companies have failed to hold the compensation of their CEOs
to sensible levels). If you or | were empowered, | can assure you that we could easily negotiate materially
lower management fees with the incumbent managers of most mutual funds. And, believe me, if directors
were promised a portion of any fee savings they realized, the skies would be filled with falling fees. Under
the current system, though, reductions mean nothing to “independent” directors while meaning everything to
managers. So guess who wins?

Having the right money manager, of course, is far more important to a fund than reducing the

manager’s fee. Both tasks are nonetheless the job of directors. And in stepping up to these all-important
responsibilities, tens of thousands of “independent” directors, over more than six decades, have failed
miserably. (They’ve succeeded, however, in taking care of themselves; their fees from serving on multiple
boards of a single “family” of funds often run well into six figures.)

When the manager cares deeply and the directors don’t, what’s needed is a powerful countervailing

force — and that’s the missing element in today’s corporate governance. Getting rid of mediocre CEOs and
eliminating overreaching by the able ones requires action by owners — big owners. The logistics aren’t that
tough: The ownership of stock has grown increasingly concentrated in recent decades, and today it would be
easy for institutional managers to exert their will on problem situations. Twenty, or even fewer, of the largest
institutions, acting together, could effectively reform corporate governance at a given company, simply by
withholding their votes for directors who were tolerating odious behavior. In my view, this kind of concerted
action is the only way that corporate stewardship can be meaningfully improved.

Unfortunately, certain major investing institutions have “glass house” problems in arguing for better
governance elsewhere; they would shudder, for example, at the thought of their own performance and fees
being closely inspected by their own boards. But Jack Bogle of Vanguard fame, Chris Davis of Davis
Advisors, and Bill Miller of Legg Mason are now offering leadership in getting CEOs to treat their owners
properly. Pension funds, as well as other fiduciaries, will reap better investment returns in the future if they
support these men.

The acid test for reform will be CEO compensation. Managers will cheerfully agree to board
“diversity,” attest to SEC filings and adopt meaningless proposals relating to process. What many will fight,
however, is a hard look at their own pay and perks.

In recent years compensation committees too often have been tail-wagging puppy dogs meekly
following recommendations by consultants, a breed not known for allegiance to the faceless shareholders who
pay their fees. (If you can’t tell whose side someone is on, they are not on yours.) True, each committee is



Warren E. Buffett 2002 letter continues:

required by the SEC to state its reasoning about pay in the proxy. But the words are usually boilerplate
written by the company’s lawyers or its human-relations department.

This costly charade should cease. Directors should not serve on compensation committees unless

they are themselves capable of negotiating on behalf of owners. They should explain both how they think
about pay and how they measure performance. Dealing with shareholders” money, moreover, they should
behave as they would were it their own.

In the 1890s, Samuel Gompers described the goal of organized labor as “More!” In the 1990s,
America’s CEOs adopted his battle cry. The upshot is that CEOs have often amassed riches while their
shareholders have experienced financial disasters.

Directors should stop such piracy. There’s nothing wrong with paying well for truly exceptional

business performance. But, for anything short of that, it’s time for directors to shout “Less!” It would be a
travesty if the bloated pay of recent years became a baseline for future compensation. Compensation
committees should go back to the drawing boards.

EE R S S S S A

Rules that have been proposed and that are almost certain to go into effect will require changes in

Berkshire’s board, obliging us to add directors who meet the codified requirements for “independence.”
Doing so, we will add a test that we believe is important, but far from determinative, in fostering
independence: We will select directors who have huge and true ownership interests (that is, stock that they or
their family have purchased, not been given by Berkshire or received via options), expecting those interests to
influence their actions to a degree that dwarfs other considerations such as prestige and board fees.

That gets to an often-overlooked point about directors’ compensation, which at public companies

averages perhaps $50,000 annually. It baffles me how the many directors who look to these dollars for
perhaps 20% or more of their annual income can be considered independent when Ron Olson, for example,
who is on our board, may be deemed not independent because he receives a tiny percentage of his very large
income from Berkshire legal fees. As the investment company saga suggests, a director whose moderate

income is heavily dependent on directors’ fees — and who hopes mightily to be invited to join other boards in
order to earn more fees — is highly unlikely to offend a CEO or fellow directors, who in a major way will
determine his reputation in corporate circles. If regulators believe that “significant” money taints

independence (and it certainly can), they have overlooked a massive class of possible offenders.

At Berkshire, wanting our fees to be meaningless to our directors, we pay them only a pittance.
Additionally, not wanting to insulate our directors from any corporate disaster we might have, we don’t

provide them with officers’ and directors’ liability insurance (an unorthodoxy that, not so incidentally, has

saved our shareholders many millions of dollars over the years). Basically, we want the behavior of our

directors to be driven by the effect their decisions will have on their family’s net worth, not by their compensation.
That’s the equation for Charlie and me as managers, and we think it’s the right one for

Berkshire directors as well.

To find new directors, we will look through our shareholders list for people who directly, or in their
family, have had large Berkshire holdings — in the millions of dollars — for a long time. Individuals making
that cut should automatically meet two of our tests, namely that they be interested in Berkshire and
shareholder-oriented. In our third test, we will look for business savvy, a competence that is far from
commonplace.

Finally, we will continue to have members of the Buffett family on the board. They are not there to

run the business after | die, nor will they then receive compensation of any kind. Their purpose is to ensure,
for both our shareholders and managers, that Berkshire’s special culture will be nurtured when I’m succeeded
by other CEOs.



Warren E. Buffett 2002 letter continues:

Any change we make in the composition of our board will not alter the way Charlie and I run

Berkshire. We will continue to emphasize substance over form in our work and waste as little time as
possible during board meetings in show-and-tell and perfunctory activities. The most important job of our
board is likely to be the selection of successors to Charlie and me, and that is a matter upon which it will
focus.

The board we have had up to now has overseen a shareholder-oriented business, consistently run in
accord with the economic principles set forth on pages 68-74 (which | urge all new shareholders to read).
Our goal is to obtain new directors who are equally devoted to those principles.

The above Corporate Governance dissertation is from Warren Buffett’s 2002 letter to shareholders (pages
16-19). (emphasis added)

http://www.berkshirehathaway.com/letters/2002pdf.pdf

Warren Buffett Wrote (in the same 2002 letter)
The Audit Committee

Audit committees can’t audit. Only a company’s outside auditor can determine whether the earnings
that a management purports to have made are suspect. Reforms that ignore this reality and that instead focus
on the structure and charter of the audit committee will accomplish little.

As we’ve discussed, far too many managers have fudged their company’s numbers in recent years,
using both accounting and operational techniques that are typically legal but that nevertheless materially
mislead investors. Frequently, auditors knew about these deceptions. Too often, however, they remained
silent. The key job of the audit committee is simply to get the auditors to divulge what they know.

To do this job, the committee must make sure that the auditors worry more about misleading its
members than about offending management. In recent years auditors have not felt that way. They have
instead generally viewed the CEO, rather than the shareholders or directors, as their client. That has been a
natural result of day-to-day working relationships and also of the auditors’ understanding that, no matter what
the book says, the CEO and CFO pay their fees and determine whether they are retained for both auditing and
other work. The rules that have been recently instituted won’t materially change this reality. What will break
this cozy relationship is audit committees unequivocally putting auditors on the spot, making them understand
they will become liable for major monetary penalties if they don’t come forth with what they know or
suspect.

In my opinion, audit committees can accomplish this goal by asking four questions of auditors, the
answers to which should be recorded and reported to shareholders. These questions are:

1. If the auditor were solely responsible for preparation of the company’s financial statements,
would they have in any way been prepared differently from the manner selected by
management? This question should cover both material and nonmaterial differences. If the
auditor would have done something differently, both management’s argument and the
auditor’s response should be disclosed. The audit committee should then evaluate the facts.

2. If the auditor were an investor, would he have received — in plain English — the information
essential to his understanding the company’s financial performance during the reporting
period?

3. Is the company following the same internal audit procedure that would be followed if the
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auditor himself were CEO? If not, what are the differences and why?

4. Is the auditor aware of any actions — either accounting or operational — that have had the
Warren Buffett continues:

purpose and effect of moving revenues or expenses from one reporting period to another?

If the audit committee asks these questions, its composition — the focus of most reforms — is of minor
importance. In addition, the procedure will save time and expense. When auditors are put on the spot, they
will do their duty. If they are not put on the spot . . . well, we have seen the results of that.

The questions we have enumerated should be asked at least a week before an earnings report is

released to the public. That timing will allow differences between the auditors and management to be aired
with the committee and resolved. If the timing is tighter — if an earnings release is imminent when the
auditors and committee interact — the committee will feel pressure to rubberstamp the prepared figures. Haste
is the enemy of accuracy. My thinking, in fact, is that the SEC’s recent shortening of reporting deadlines will
hurt the quality of information that shareholders receive. Charlie and | believe that rule is a mistake and
should be rescinded.

The primary advantage of our four questions is that they will act as a prophylactic. Once the

auditors know that the audit committee will require them to affirmatively endorse, rather than merely
acquiesce to, management’s actions, they will resist misdoings early in the process, well before specious
figures become embedded in the company’s books. Fear of the plaintiff’s bar will see to that.

EE R S S I S I I S

Above is from Warren Buffett’s 2002 letter at pages 19 to 20.



