April 20, 2009

Mr. John Stevenson, Secretary
Ontario Securities Commission
20 Queen Street West

Suite 1900, Box 55

Toronto, Ontario M5H 3S8
e-mail: jstevenson@osc.gov.ca

Dear Mr. Stevenson,

Thank you for the opportunity to comment on the Canadian Securities Administrators (CSA)
proposed amendments to the draft Corporate Governance Guidelines including new rules and
required disclosure for audit committees. This letter is submitted in response to the Request
for Comment published by the Canadian Securities Administrators on the proposed
repeal and replacement of National Policy 58-201 Corporate Governance Guidelines,
National Instrument 58-101 Disclosure of Corporate Governance Practices, National
Instrument 52-110 Audit Committees and Companion Policy 52-110CP.

The attached report developed by an Independent Task Force sponsored by the ICD explains the
process we used to solicit comments on your proposed amendments. As you will see, there is an
overwhelming sense that the amendments you are proposing will not enhance governance
practices or disclosure in Canada. There is also a strong feeling that changes to the CSA's
approach to governance at this time would be imposing too great a burden on both issuers and
investors who are currently dealing with very time consuming issues that cannot be deferred. The
continuing economic crisis and the conversion to IFRS are among these.

We urge the CSA not to move forward with these amendments. We also urge the CSA to look to
the private sector for leadership in the development of governance practices that are appropriate
for the Canadian marketplace. The ICD would be happy to sponsor an Independent Task Force
that brings corporate directors together for this purpose.

Sincerely,
Original signed by Beverly Topping
Beverly Topping, ICD.D

President and CEO
The Institute of Corporate Directors



INDEPENDENT TASK FORCE ON THE
CANADIAN SECURITIES ADMINISTRATORS’

PROPOSED NATIONAL GOVERNANCE POLICY
Regarding Revisions to NP 58-201 and NI 58-101

APRIL 17, 2009

l. INTRODUCTION

The Canadian Securities Administrators ("CSA") hgveposed major revisions to National
Policy 58-201 and National Instrument 58-101 arefdfore to the requirements applicable to
Canadian issuers and the guidance available to.theparticular, they have requested comment
on the following documents:

1. National Policy 58-20Corporate Governance Principl¢s$Proposed Policy");

2. National Instrument 58-10Disclosure of Corporate Governance PractiqéBroposed
Instrument”);

3. National Instrument 52-11Qudit Committees

4. Companion Policy 52-110CP
(together, the "Proposed Materials").

The Proposed Materials would replace the follondoguments currently in effect:

1. National Policy 58-201Corporate Governance Guidelindghe Current Governance
Policy) ("Current Policy");

2. National Instrument 58-10Disclosure of Corporate Governance Practigg€urrent
Instrument”);

3. National Instrument 52-11Qudit Committees

4. Companion Policy 52-110CP
(together, the "Current Materials").

On April 1, 2009, the Independent Task Force on@$\’'s Proposed National Governance
Policy (“the Independent Task Force”) held a roabtk discussion (“Roundtable”) on the
Proposed Policy and the Proposed Instrument andintipact it will have on governance
practices. The Roundtable, sponsored by thetuhstof Corporate Directors (“ICD”), was co-
chaired by Peter Dey and Carol Hansell and attebgelb senior directors from both large and
small cap issuers. A list of participants can henfibin Appendix A.

In advance of the meeting, attendees were prowidiéda paper by Carol Hansell (Davies Ward
Phillips & Vineberg LLP) outlining the background oorporate governance in Canada and
raising certain questions about the amendmentggh@ioposed by the CSA. A copy of this
paper is attached as Appendix C. Professor Poonam@sgoode Hall Law School) attended
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the ICD CSA Roundtable as rapporteur and develapettaft report (dated April 9, 2009)
summarizing the discussion and consensus at thedgalle.

The draft report was circulated to members of tinectbr community in order to solicit further
comment on the amendments being proposed by the Sgifically, the draft report was sent
to approximately 2,800 ICD members as well as mesbkthe ICD Board the ICD Foundation,
Fellows and Chapter Chairs. Comments received bage integrated into the final report.

This final report is being submitted on behalf loé independent Task Force by the ICD. A list
of individuals who support this document can bentbin Appendix B.

Il ISSUES

Directors attending the Roundtable and those whisesyuently provided their comments by
email were asked to comment on the following:

1. Whether the Proposed Policy will "enhance the stethdf governance and confidence in
the Canadian capital market§?"

2. Whether right now is the appropriate time to revike guidelines and disclosure
requirements in the Current Policy?

3. Whether the process undertaken by the CSA effdgtiaeldresses the needs of
stakeholders most intimately involved with govermmnissues in Canadian capital
markets?

Il. SUMMARY OF VIEWS

Attendees of the Roundtable expressed reservaiomst the sufficiency of the Proposed Policy
and the Proposed Instrument and were particulashcerned about the impact the proposed
changes would have on smaller cap issuers. Iniaddihere was wide consensus that given the
existing challenges faced by issuers in Canadg#atanarkets, now was not the time to

implement a new regulatory framework for corporam@vernance. Finally, attendees felt

strongly that a greater involvement of the privagetor in the development of the Proposed
Policy would enhance its relevance and effectiveneattendees felt that the development of
governance practices should come from the privateos, while disclosure requirements (and

enforcement of those requirements) should come &ecarities regulators or the TSX.

Most written comments were generally consistenhlite views expressed at the Roundtable
and the draft report. Commentators expressed conaleout (i) the impact of the proposed
amendments on smaller issuers; (ii) the timing @ proposed amendments given the other
economic and regulatory issues that are occupyiregtdrs’ attention at this time; and (iii) the
under-inclusive process utilized by the CSA. Thedchd engage in wider industry participation
was emphasized. While the Roundtable focused dm lewigl issues, some commentators also
expressed concerns and reservations about spmsfies such as the proposed removal of the

! The CSARequest for Commerttates in Section 2 "BACKGROUND AND PURPOSE" thighe
Proposed Materials are intended to enhance thelatdrof governance and confidence in the Canadian
capital markets".
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requirement for independent committees, the praposkanges in the definition of
independence, proposed comments on directors’ fmadilons and proposed comments on
disclosure of conflicts of interest. The Indepertdéask Force would be pleased to assist the
CSA in providing further input into the technicadncerns raised by the proposed policy and
proposed instrument and also to constitute orritrte to the private sector component of the
process if the CSA determines to continue thisatite.

V. DISCUSSION

1. WILL THE PROPOSED POLICY ENHANCE THE STANDARD OF GOVERNANCE AND
CONFIDENCE IN THE_CANADIAN CAPITAL MARKETS ?

While many attendees and several commentators retgeneral support in the corporate
community for principles-based regulation and waled the CSA's desire to provide issuers
with more flexibility in how they designed and dssed their corporate governance systems,
they felt that the move to a principles-based apgnoin this context would pose several
problems.

A. The Removal of Benchmarks Is Problematic

Attendees noted that the Current Policy only presid "floor" in terms of governance standards
and that issuers engage in a variety of governpragtices that are not set out in (and often go
beyond) the Current Policy. Nonetheless, there egasensus that it is important to establish
minimum standards and that the "floor" establishythe Current Policy has value.

At present, many issuers adopt the practices seinothe Current Policy because they are
recommended by the securities regulator and becthese are specific. Perhaps the most
noticeable problem with the Proposed Policy isréraoval of what investors see as benchmarks.

Attendees and commentators observed that theséianks provided investors with standards
against which they evaluated the governance pexctaf different issuers. Therefore, the
absence of common benchmarks would pose diffiufioe investors. One commentator noted
that the proposed amendments might well undermnvestor confidence as they create a
framework that is more susceptible to manipulabgrsome.

Further, attendees and one commentator expresseeros over uncertainty in the compliance
aspects and enforcement of a principles-basedodis@ regime under the Proposed Policy and
Proposed Instrument. This was another reason whny risguers felt more comfortable with the
"floor" established under the Current Policy.

If the CSA objective is to create flexibility inégtway Canadian corporations develop their
governance systems, it should be noted that tistiegisystem allows flexibility, but simply
provides some benchmarks.

B. Reqgulation Is Not the Key to Corporate Governance
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For several reasons, attendees felt that regulatias not the main mechanism by which to
improve corporate governance. First, it was fedtt tthe most important determinant of good
corporate governance was directors with good ckerasound judgment and broad experience.
Second, most corporations embrace the concept @d governance out of self-interest. For
example, while good governance does not alwaysagtee high shareholder returns, good
governance brings with it a number of benefits|udimg the ability to attract the best directors.

Third, sometimes there are discrepancies betweeat Wh disclosed under the regulatory

framework and what is actually occurring in the pmoation. Compliance with the regulatory

framework for governance is not the same as goegrgance, and therefore, regulation plays
only a limited role in "real governance".

C. Principles-based Disclosure Would Pose ChallengieSrhaller Issuers

Attendees and commentators felt that, in larger paomes, directors (and management)
possessed the resources required to comply witpriheiples-based disclosure in the Proposed
Instrument although with the other challenges fadgsuers today, they felt that this was not a
good use of management or board resources. Tiepravould, of course, be exacerbated for
smaller issuers.

Furthermore, attendees and most commentators eegresncern for issuers who are currently
able to reference practices that are recommended they regulator. Without these
recommendations, inexperienced directors may faffeeudties crafting practices to protect
shareholders and promote good governance.

These concerns would be especially pronouncedrf@ller cap issuers. Imposing principles-

based governance would place an onerous burdenrectals of such companies where most
time was spent growing the businesses. The pregaiientiment amongst attendees and
commentators who responded to this issue was mthail sap issuers would prefer the "comply
or explain” model in the Current Policy and Currdnstrument over principles-based

governance in the Proposed Policy and Proposediisnt.

One attendee noted that the proposed amendmentarjlyi benefit controlled companies and it
is unclear why they should be a priority at thiedi In the context of controlled companies, the
consensus at the Roundtable was that most of twspanies were almost over-governed to
balance against negative perceptions arising fraunly a controlling shareholder. However, a
different sentiment was expressed for venture comega Attendees noted that while many
venture issuers are not required to comply withGherent Instrument, most nonetheless do so to
attract capital. However, abiding by the Currentidoand Current Instrument was often
difficult for these issuers because of a lack a&oteces. Therefore, the move to a principles-
based regime would allow venture issuers to tdleir governance approach to principles that
best suited their business interests instead ofpbong with benchmarks that were not
necessarily applicable to them.

D. Conclusion

While many attendees and commentators saw valaemove to principles-based regulation, as
general matter, and believed that the move to aciplies-based governance regime afforded
companies the flexibility to accommodate their migation's unique governance features, the
overwhelming consensus was that the removal of tbeadks would prove problematic for
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investors and for many issuers. The Proposed PahdyProposed Instrument were not seen as a
step forward, and at best were seen as an unhegisfiaitement of the existing regime.

2. WHETHER RIGHT NOW IS THE APPROPRIATE TIME TO REVISE THE GUIDELINES AND
DISCLOSURE REQUIREMENTS IN THE CURRENT POLICY ?

Despite some debate at the Roundtable over thedimi the Proposed Policy and Proposed
Instrument, the overarching consensus was thaintlkeests of issuers and investors were not
served well by implementing a new regulatory frarogfor corporate governance at this time.
Commentators who responded to this issue expressedilar concern.

Some attendees and some commentators noted trexhgoee was always evolving, as were the
needs of investors. It was therefore argued thedettthallenging times provided an appropriate
juncture for companies to take a step back andaefin governance practices. In addition, some
felt that with director qualification becomingbana fiderequirement, it was argued that current
directors were well-equipped to respond and comitly principles-based regulation.

For the most part though, attendees and commestqta@stioned the wisdom of changing the
Current Policy and Current Instrument at this tifoe several reasons. Firstly, some attendees
argued that the "comply or explain" approach in @arent Policy and Current Instrument
already afforded a principles-based approach. Téwerewhile it was important for issuers to
periodically re-examine their governance structuneany felt that the Proposed Policy and the
Proposed Instrument were simply "reinventing theeh

Secondly, the need to change a corporate govermagcéatory framework that has served the
Canadian capital markets so well was met with sciept because Canadian companies are
recognized globally as leaders in corporate goveraa

Thirdly, attendees and commentators felt that m ithmediate future, issuers would have to
prepare for Canada's upcoming transition to Intewnal Financial Reporting Standards (IFRS)
and would prefer to not be faced with the challengkea new regulatory regime for corporate
governance. One commentator noted that IFRS wawddge corporate directors well into 2011
and the proposed amendments should be deferredefdure issuers if the CSA decides to
proceed but that it was preferable for the CSAawehmore industry involvement.

Fourthly, after several years under the CurreniclPadnd Current Instrument, directors were
now comfortable with the framework and its requiesns. In part, this has to do with the
increasing role of director education. Thereforangnattendees and some commentators felt that
changing corporate governance targets now, espedia¢ removal of benchmarks, was
problematic.

Finally, in light of the recent turmoil in the c&ui markets, attendees and commentators
guestioned whether this was the right time to rewaisd revise corporate governance practices.
In particular, it was felt that "the dust was nettled” and that there was much more to learn
from the recent failures. One attendee noted tfetolossal failure of governance that is one of
the two big issues in the United States (followregulatory failure) will surely spill over into

Governance Metrics International (2003) launchledbal governance ratings that placed Canada ionsec
place.
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Canadian shareholder attitudes as well, but theregwlations do not address these issues at all.
Therefore, a more informed view of how governanaged investors, which will only be
available with the passage of time and some réflects necessary and needs to be incorporated
into any governance reform in Canada.

In conclusion, while there was wide consensus f@& évolution of corporate governance
practices, many attendees and commentators quedtianether the Proposed Policy and
Proposed Instrument were worth the investmenthaé @ind resources at this juncture.

3. WHETHER THE PROCESS UNDERTAKEN BY THE CSA EFFECTIVELY ADDRESSES THE
NEEDS OF STAKEHOLDERS MOST INTIMATELY INVOLVED WITH GOVERNANCE ISSUES IN
CANADIAN CAPITAL MARKETS ?

Attendees were unanimously supportive of privat#eseconsultation in previous revisions to
Canadian governance standards. The Dey Reportiglay leonsultative, with public hearings.

In contrast, there was concern over the processaath on by the CSA in developing the
Proposed Policy. In particular, attendees singlédiee lack of a private sector component in the
development process as problematic.

Further, attendees questioned whether it was negets the CSA or TSX to be establishing
standards of good governance when investors andstov groups such as the Canadian
Coalition of Good Governance ("CCGG") is alreadgviing shareholder-led leadership in this
field.

Attendees concluded that reforms led by the priva&tetor were more effective because they
were most reflective of standards within the comityun

Commentators also expressed significant concerostdabe process undertaken by the CSA and
emphasized the need for a more involved processwidter industry participation and input.

V. CONCLUSION

Attendees of the Roundtable and commentators esguleseservations about the Proposed
Policy and the Proposed Instrument and were pé#atiguconcerned about the impact these
changes will have on smaller cap issuers. In amditthere was wide consensus that given the
existing challenges faced by issuers in Canad@#atanarkets, now was not the best time to
implement new regulation. Finally, attendees anchroentators felt that a greater involvement
of the private sector in the development of thepBsed Policy would enhance its relevance and
effectiveness. The Independent Task Force woulpléssed to assist the CSA to constitute or
contribute to the private sector component of ttee@ss if the CSA determines to continue this
initiative.
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APPENDIX A — PARTICIPANTS OF THE ROUNDTABLE DISCU3$SN
1. Lynn Beauregard, Executive Director, Canadian Sp@éCorporate Secretaries
2. Michael Cardiff, Chief Executive Officer, Acceletan
3. Mario Caron, Corporate Director
4. Tom Corcoran, Corporate Director
5. David Constable, Vice President, FNX Mining Company
6. Peter Dey, Corporate Director
7. William Dimma, Corporate Director
8. James Gillies, Professor Emeritus, Schulich SchbBlusiness, York University
9. Peter Gillin, Tahera Diamond Corporation
10.Jon Grant, Corporate Director
11. Stephen Griggs, Executive Director, Canadian Qoalitor Good Governance
12.Carol Hansell, Partner, Davies Ward Phillips & \beeg, LLP
13.Frank Layton, Partner, Bennett Jones LLP
14. Patrick Mars
15. Eileen Mercier, Corporate Director
16. Kathleen O’Neill, Corporate Director

**Representatives of the CSA from Ontario, Quebed Alberta also attended as observers.
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APPENDIX B - INDIVIDUALS WHO SUPPORT THE INDEPENDEN TASK FORCE
REPORT

Maureen Atkinson
Shauneen Bruder
Michael Hasley
Bryan Held
Michael Ledgett
Harvey Schipper
Ken Smith

Frank Layton

. Lynn Beauregard
10. Peter Gillin
11.Eileen Mercier
12.Jim Gillies

13. Michael Pomotov
14. Patrick Mars

15. Mario Caron

16. Mike Cardiff
17.Dave Constable
18.Ken Kivenko
19.Terry Bowles
20.Jackie Orange
21.Gary Colter
22.Stanley Stewart
23.Brian Lechem
24.Nick Le Pan
25.Mary Mogford
26.Bill Dimma
27.Patrick Ryan
28.David Beatty
29.Bryan Morris

30. Stan Magidson
31.Angela Ferrante
32.Kathleen O’Neill
33.Don Hathaway
34. Arthur Sawchuk
35. Stephen Griggs

©CoNoORr~WNE
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APPENDIX C - Discussion Paper on Proposed Reviston€SA Approach to Governance
Regulation

Carol Hansefl
March 27, 2009

The Canadian Securities Administrators ("CSA") @reposing extensive revisions to their
national policy on corporate governance (Nationalidy 58-201) and the related disclosure
requirements (National Instrument 58-101). Thosasrens will also revise and replace the
current requirements relating to audit committemsréntly set out in National Instrument 52-

110).

The CSA's purpose in proposing these amendmetdsishance the standard of governance and
confidence in the Canadian capital marKefBhis discussion paper raises questions about
whether the proposed amendments will meet thatcobge It has been prepared to facilitate
discussion in the director community and to encgerdirectors to provide comments to the
CSA, either individually or through the Institute@orporate Director3.The period for response
to CSA's Request for Comment ends on April 20, 2009

Part 1 discusses the forces that have shaped etepgovernance practices in Canada today and
who influences developments in governance practiogs This will provide a context in which
to discuss, in Part 2, whether the amendments lprisgpsed by the CSA are the best approach
to achieving their stated objectives.

In this paper:

"Current CSA Provisions" means the Current PolCyrrent Disclosure Requirements
and Current Audit Committee Requirements

"Current Policy" refers to National Policy 58-201

"Current Disclosure Requirements” refers to Natidmstrument 58-101

"Current Audit Committee Requirement" refers toiblaal Instrument 52-110

"Proposed Policy" refers to amendments being preghosthe Request for Comment
"Proposed Audit Committee Requirement" refers te fiioposed amendments to the
Current Audit Committee Requirement as set outh@Request for Comment

"Request for Comment” refers to Request for CommenProposed Repeal and
Replacement of NP 58-2@orporate Governance Guidelinedl 58-101Disclosure of
Corporate Governance Practicesnd NI 52-110Audit Committeesand Companion
Policy 52-110CFAudit Committees

Part | — Development of Governance Standards in Caada

VI.

BACKGROUND

The author is a senior partner with Davies Wahndlips & Vineberg LLP in Toronto and is the Chaif
the Corporate Governance Committee of the AmergamAssociation (Business Law Section).

Request for Comment — Section 2.

Comments to the CSA can be provided as set out te following website:
http://www.osc.gov.on.ca/Regulation/Rulemaking/@utfPart5/rule_20081219 58-201_rfc.pdf
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1. L EAD UP - THE EARLY 199G

Until the 1990s, the elements of governance foradam public companies were found almost
exclusively in the corporate law. The basic framgwvin most Canadian jurisdictions was
similar to the framework in th€anada Business Corporations AtCBCA") which came into
force in 1975. There were few meaningful changeshe fundamentals of the governance
regime as set out in the business corporationsl&gin for many years. In recent years, this has
changed as investors have demanded fewer restsciio the exercise of their rights and
directors have searched for more clarity in thesponsibilities and more protection against
liability.

Securities regulatory authorities played a vergde@le role in the development of governance
practices in Canada until the wave of global goaroce reform following Enron. However, the

role they have played has been a meaningful one.gbivernance framework for dealing with

related party and other special transactions intwhaow Multilateral Instrument 61-101 has

been important in creating confidence in the famend transparency of the Canadian
marketplace. Another example is the CSA guidancaumtit committee effectiveness released in
1990. Although audit committee requirements weitelgtiged entirely in the corporate statutes,

the CSA developed guidance on Canadian audit caessitwhich addressed virtually every
issue addressed in the New York Stock Exchange $WY audit committee requirements

almost 10 years later.

2. THE ELEMENTS OF CHANGE

There have been two watershed events that resuttedignificant change in Canadian
governance practices. In the first case, changdeualsy the private sector. In the second, it was
the result of regulatory intervention.

1. 1990 - 2001

The first watershed event occurred in the late $9&0d early 1990s, when several corporate
icons failed, including financial institution Roy&tust and real estate giant Bramalea. Concern
with decision making in Canadian public companesstb a comprehensive review of Canadian
corporate practices by the "Dey Committee", a pevgector group sponsored by the Toronto
Stock Exchange ("TSX'§.The Dey Report recommended 14 guidelines whicte\aeiopted by
the TSX and became known as the "TSX GuidelineBhe TSX also adopted the disclosure
requirement recommended by the Dey Committee, wheduired issuers to disclose whether
their practices aligned with the 14 guidelines anbere they did not, to explain why not (i.e.
comply or explain).

During this period, the institutional investor egped as an important force in Canadian
governance. Claude Lamoureux of Ontario TeaclirerSion Plan Board ("Teachers") was a
consistent and highly respected voice in this arehcontributed significantly to the evolution of
Canadian governance standards. Teachers and Gameading other institutional investors
developed the first iteration of their proxy votiggidelines, setting out their views on a variety
of governance practices. This accomplished twagghi It provided advice to issuers about the

6 The Dey Committee and its report were modelledhenCadbury Committee (sponsored by the London

Stock Exchange) and the report that resulted fterdéliberations.
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views held by some of their largest shareholdersrgrortant governance issues. It also created
a non-regulatory environment in which shareholdeasher than regulators, could begin to
influence governance standards.

In the five years after the release of the Dey Remmvernance practices in Canada changed
markedly, as issuers made the changes necessaajigto their practices with the TSX
Guidelines. Whether this was because they beligvattthese practices were an improvement or
because they did not want to disclose that they ri@tdadopted all of the guidelines is not
obvious, but in the result, the issue is moot. @aragovernance practices rose to meet the bar
set in the Dey Report. In addition, a body of tisare about Canadian governance practices
began to develop. Issuers also became increasimgigful of the views held by major
institutional investors and began to adapt theacpces to those standards as well.

Before very long, however, a concern developed thatiers and their boards were not
developing their governance thinking beyond theglilelines set out in the TSX Guidelines
and that alignment with those practices had beclamgely a "check the box" exercise. This
concern was articulated at a reunion meeting ofieg Committee in 1999 sponsored by the
Institute of Corporate Directors ("ICD") and the X.S The meeting discussed the results of
research commissioned by the two organizationshenctirrent state of corporate governance
among TSX-listed companies. The summary findinghefreport read in part as follows:

The research findings present a complex pictureofm hand, it is clear that
most corporations take the TSE guidelines serioustgny of the largest

companies that account for the greatest proportiénCanadian equity

investment are leaders in corporate governanceainer of the TSE guidelines
are now broadly accepted business practices. Oatkiee hand, important areas
remain where general practice falls short of thiglglines’ intent. We see real
opportunities for the TSE and ICD to help fosteursd practices.

The result was a second private sector committébis-one sponsored by the TSX, TSX
Ventures and the Canadian Institute of Charteredofatants ("CICA"). It was chaired by
Guylaine Saucier, an experienced and widely respedirector. The resulting report was
entitled "Beyond Compliance: Building a Governa@dture". It focussed on three key issues
that, in the view of the committee, went beyond pbamce and are fundamental to building a
healthy governance culture. These issues were:

1. measures that can be taken to strengthen gaeitgof the board to engage
in a mature and constructive relationship with nggmaent — one that is
grounded in a mutual understanding of respectivesrand the ability of the
board to act independently in fulfilling its ressdilities;

The members of the Saucier Committee (and tresp@ations as noted in the report) were: Guylaine
Saucier (Chair), Ralph Barford (Chair, Valleyden@rdration Limited), Jalynn Bennett (Presidentydal

H. Bennett & Associates), Tullio Cedrashi (Prestdeemd CEO, CN Investment Division), L. Yves Fortier
(Chairman, Ogilvy Renault), Brian MacNeill (ChaiPetro Canada), Roger Martin (Dean, Joseph L.
Rotman School of Management), Frank McKenna (Mcdnn€ooper), Tom O'Neill (CEO,
PricewaterhouseCoopers), John A. Roth (Former daesi& CEO, Nortel Networks Corporation), C. Alan
Smith (President, Aeonian Capital Corporation), &avid Sutcliffe (President & CEO, Sierra Wireless)
Mr. Martin left the Committee in June 2001 due tthes commitments and Mr. Cedrashi left the
Committee in September 2001 upon being appointgaarnor of the TSX.
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2. the critical role that the board must play imoasing the CEO of the
company, in actively contributing to the companystrategic direction,
approving a strategic plan and monitoring perforoganagainst agreed
benchmarks; and

3. particular issues that independent directorstrface in corporations that
have significant shareholders.

The Saucier Report moved Canadian governance tignkirward once again. However, its
recommendations were eclipsed by the Enron cngiisch broke several months prior to the
release of the report.

2. 2001 to the present

The second watershed event was the global crissrffdence in the capital markets that began
with the demise of Enron in 2001 and continued wittier large scale corporate collapses such
as WorldCom, Tyco and Adelphia that followed. Tdhesents occurred little more than a year
after the NYSE had adopted comprehensive requirtsmian audit committees of its listed
companies. The US government responded to thess eni confidence by adopting tisarbanes
Oxley Act, 2002"SOX") which focussed primarily on governanceqpi@es affecting financial
reporting. A short time later, the NYSE adoptedinig requirements that spoke to governance
issues beyond financial reporting, including congagion committees, nominating committees
and codes of conduct.

The importance of the US marketplace to globaltehpnarkets led other jurisdictions to follow
the new US approach to governance regulation. Gamasbcurities regulators were anxious to
make clear to the world capital markets that goaece regulation in Canada was no less
rigorous than in the United States. Accordinghg CSA adopted a number of the provisions of
SOX. Canadian audit committees became subjeadolations that mirrored the SOX/NYSE
approach, with a few adjustments to accommodat&ineissues specific to the Canadian
environment. The CSA also adopted CEO/CFO ceatifin requirements that are substantially
the same as those imposed in the WAen it came to SOX 404, Canadians waited to ses wh
the US experience would be with the rigorous regruents of this provision. Ultimately, the
CSA took a different path in respect of internattrols.

3. CSA Becomes Responsible for Governance

During the post-Enron period, the CSA assumedehddrship for public company governance
in Canada. and the governance framework set osécdnrities legislation began to take shape.
Audit committee requirements previously found ie ttorporate statutes were introduced (in
much enhanced form) into securities legislatiorossthe country. Disclosure controls, internal
controls and certification became familiar termo@/ as a result of other requirements, policies
and guidance by securities regulators. It washit time that the CSA adopted the Current
Policy and the Current Disclosure Requirement, eend the TSX Guidelines and related
disclosure unnecessary. The reason advancedisomthve was that the quality of governance
disclosure needed to be improved and the TSX Hideliln the way of remedies available to it to
deal with substandard disclosure. The CSA, on ttleerohand, could include corporate
governance disclosure in their continuous disclesaviews and use its regulatory authority to
enforce better disclosure. The Current Policy waslelled on the TSX Guidelines, with the 14
guidelines drawn from the Dey Report becoming 18lgines in the Current Policy. The
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Current Disclosure Requirement was different in ynamays from the TSX disclosure
requirements, but together with the Current Popegserved the "comply or explain” regime
adopted by the TSX in 1995.

With this change, Canada began its move away fhamapproach still used in other jurisdictions
in the development of governance practices toddy.the US, the UK and Australia, for
example, guidance with respect to governance pexcts developed by private sector boards or
committees. Most recently, in Australia, it was @euncil of Corporate Governance that led the
review of Australia's corporate governance prirespimaintained by the Australian Securities
Exchange. The revised governance principles recamded by the Council were the result of
consultation attracting over 100 submissions fameent. The resulting report describes the
council as follows:

The ASX Corporate Governance Council was formedugust 2002 and has
been chaired by the Australian Securities ExchgA®X) since its inception.

The Council is a remarkably diverse body, bringitogiether 21 business,
investment and shareholder groups. Its ongoingiamisis to ensure that the
principles-based framework it developed for corpmigovernance continues to
be a practical guide for listed companies, theivegtors and the wider
Australian community. The Council’'s diverse randevoices is one of its

strengths. Its striving for consensus is consisteitit maintaining balance in

regulatory and reporting affairs.

In South Africa, the report referred to as "King' that is currently out for comment was led by
Professor Mervyn King and assisted by six reseaschad 79 people on nine subcommittees
responsible for particular areas of governance r@®and directors; audit committees; risk
management; internal audit; integrated sustairtgbiteporting; compliance with laws,
regulations, rules and standards; managing statehotlationships; fundamental and affected
transactions and business rescue). In the UKguhent review of the Combined Code is being
led by the Financial Review Council, the UK’s indedent regulator responsible for promoting
confidence in corporate governance and reportitg Financial Review Council is comprised
on industry participants who bring experience anddigersity of perspectives to their
deliberations.

With the CSA assuming responsibility for establighiand enforcing governance disclosure
requirements, Canada also became the only jursdiad which these practices are dealt with
directly by securities regulators, rather thanhmylisting authorities.

VIl.  PRIVATE SECTOR LEADERSHIP IN CANADA

1. THE ROLE OF THE PRIVATE SECTOR IN THE DEVELOPMENT OF CANADIAN
GOVERNANCE PRACTICES

1. Why Was the Dey Report Successful?

When the Dey Report was written, it was the firgtlgnce of its kind in Canada. The fact that it
was so widely accepted and remains the foundaiecegdor governance practices for Canada is
due in large part to the composition of the Comeeithnd the process that Committee followed.
Peter Dey, the Committee Chair, was a former OS@irCdnd a highly respected corporate
lawyer and investment banker. The Committee wasposed of other individuals who had
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played a role in the governance process.included the CEO's of three major Canadianlipub
companies and two of Canada's largest institutiomatstors as well as senior members of
Canada's academic, legal, accounting and investrhanking communities. Most of the
Committee members had served on boards of publigpaaies in Canada. The TSX acted as
the Committee's sponsor, but did not participateormulating the Guidelines or in writing the
Report.

The process used by the Dey Committee was highlysudtative. It accepted written
submissions and held public hearings. It issuebia&t report for comment and responded to
concerns addressed by reflecting significant remssiin its final report.

B. Other Private Sector Reports

The Dey Report is not the only private sector atitie that has had a significant impact on
governance practices in Canada. The TSX has heém@ortant sponsoring organization for
many of these initiatives (in many cases in codp@ravith other sponsoring organizations). It
played this role not only for the Dey Committeeg five Years to the Dey reunion meeting and
the Saucier Committee, but also for the Allen Cotteai (which led to civil liability for
secondary market disclosure) and the Securitiegsingd Committee on Analyst Standards and
the Mining Standards Task Force. The accountindepsions also played an important role.
CICA sponsored the Committee that produced the blaald Report, an important work in
understanding the role of the auditor, the expegtagap and the importance of strengthening
the audit committee. Together with the TSX and CD¥w TSX Venture Exchange), it
sponsored the Saucier Report. It is also respandgdl the highly respected "20 Questions”
series of publications for corporate directors.

VIII.  WHO IS DRIVING THE GOVERNANCE AGENDA TODAY?

Prior to the economic challenges of the late 1980s, governance field was occupied by
legislators and regulators. As described aboveata sector studies sponsored by organizations
such as the TSX and the CICA grew to be an imporiafluence, as did shareholders
themselves, as institutional investors developed firoxy voting guidelines.

Today, institutional investors are one of the mogiortant influencers of Canadian governance
practices. Under the leadership of Claude Lamoumuk Stephen Jarislowsky, the Canadian
Coalition for Good Governance ("CCGG") was estélgils Today, the CCGG (Chair, David

Denison; Managing Director, Stephen Griggs) britagether the thoughts and influence of 46

The members of the Dey Committee (and theiriaffins as set out in the report) were as folloRster
Dey, Chair (President & Managing Director, Morgatariey Canada Limited), Robert Brown (Chairman
& Senior Partner, Price Waterhouse), Purdy Crawf@tairman of the Board, Imasco Limited), Ron
Daniels (Dean, Faculty of Law, University of ToroptJean-Claude Delorme (Advisor to the Chairman,
Caisse de depdt et placement du Québec), Wendy dbsd@h (Professor, University of Toronto), K.
Michael Edwards (President & Chief Operating Offideichardson Greenshields of Canada Ltd.), Thomas
E. Kierans (President & Chief Executive Officer, DC.Howe Institute), Claude R. Lamoureux (Chief
Executive Officer & President, Ontario Teachershgten Plan Board), David S.R. Leighton (Professor
Emeritus, School of Business Administration, Unsigr of Western Ontario), J. William E. Mingo
(Partner, Stewart McKelvey Stirling Scales), J. BdivNewall (Chief Executive Officer and Chairman of
the Board, NOVA Corporation), and Michael E. J. IBee(Chairman and Chief Executive Officer,
Westcoast Energy Inc.).
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member pension funds, mutual funds and third peatyey managers - which are collectively
responsible for the management of approximately &tillion of assets. Among other
initiatives, the CCGG has issued Guidelines anditiBosPapers on corporate governance
practices, but also on executive compensation, niajmting and break fees.

The Globe and Mail has also become an importandifaas a result of Board Games, developed
by Janet McFarland and Elizabeth Church. Board Gas@ ranking system published in the
Globe and Mail's Report on Business. Guidelinesirzgj which organizations are ranked are
developed from the recommendations of major insbibal investors, academics and industry
associations, and are reviewed each year. In 20@8Globe published its 7th Annual Board
Games.

Over the last 15 years, governance has also beaameognized area of study. There are many
thoughtful books and articles that deal with appaip governance practices. Some have been
written by experienced directors, relying on maegng in boardrooms. Others have been written
by academics, based on empirical data.

Finally, organizations dedicated to governance lgregvn enormously. The CCGG is referred

to above. The Institute of Corporate Directorsdanada and the National Association of

Corporate Directors in the United States are tigameations best known to Canadians, but there
are similar organizations in other parts of the ldiorThese organizations provide education,
produce research and offer a forum for discusslmoutgovernance practices in a variety of

circumstances.

There is ample evidence that the private sectondggdnas a strong influence on governance
practices. The separation of the positions of CE® @hair, the elimination of stock options for
directors and majority voting have all been a restiinvestor-led initiatives.

PART Il - PROPOSED AMENDMENTS

This part describes the Current Policy and the glsrthat are being proposed. Against the
background set out in Part |, it then raises gaestiabout whether the Proposed Amendments
should be pursued.

IX. OVERVIEW OF THE BACKGROUND AND ELEMENTS OF THE
AMENDMENTS

1. OVERVIEW OF THE AMENDMENTS

The Current Policy sets out 18 guidelines. The é€ntrDisclosure Requirement requires issuers
to disclose certain facts about their governan@etmes and then to describe whether they
follow certain practices, and if not, what theytdachieve the same objective.

Under the Proposed Policy, the CSA would no longeommend any particular practices. It

would instead set out nine principles, each of Whiould be accompanied by a commentary
that explains the principle, followed by "examptdgpractices". Many of the concepts that now
form part of the recommended practices in the @arRolicy would survive as examples of

practices that are among those that the CSA balieveld help an issuer achieve the stated
principle if adopted.
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2. WHY IS THE CSA PROPOSING THESE AMENDMENTS ?

From the time it published the Current Policy ir030the CSA noted that it intended to review
both the policy and the related disclosure requénets periodically to ensure that the guidelines
and disclosure requirements continue to be apmtgfor issuers in the Canadian marketplace.
Two years later, in September 2007, the CSA isSiaff Notice 58-304 announcing its plans to

undertake a broad review of the Current Policy #redCurrent Disclosure Requirement and to
publish its findings and any proposed amendmentscéonment in 2008. The result is the

proposed amendments, which are the subject op#psr.

Why has the CSA proposed a complete change impfigoach to governance? In its Request for
Comment, it offered two reasons.

First, it noted that both issuers and investorsehlaad concerns about the current governance
regime. It does not, however, explain what thosecems were or who expressed them. Staff
Notice 58-304 refers to certain research and arsatgmducted by the CSA:

...we have conducted extensive research and analysisiding a survey of
institutional investors and rating agencies, anyamaof proxy circulars filed by
Canadian controlled companies, an analysis of reménts or guidelines
regarding independence and composition of boardscammittees found in
other jurisdictions, and a review of recent acadelitérature on governance
matters. This research and analysis will be comsilén the context of the
broader review contemplated by this Notice.

The Staff Notice does not explain the scope ofréisearch the CSA conducted, the nature of the
guestions posed in its survey or who (other thatitutional investors and rating agencies) might
have been solicited for comment. The Request fomi@ent states that in developing its
proposals, the CSA did not rely on any unpublisstedy, report or other written materials.

Second, in its Request for Comments, the CSA nibi&tdcorporate governance has evolved both
domestically and internationally and that it coesatl the corporate governance regimes in other
jurisdictions (including Australia, the UK and théS). While it is clear from the Proposed
Policy that the CSA drew heavily on the practicesother jurisdictions, it does not offer any
explanation for the choices it made or those ieagd. It notes that while elements of its
proposals are similar to regimes in other jurisdicd: "...we do not believe that it would be
helpful to adopt those regimes in their entiretyegi the unique characteristics of the Canadian
market". It does not elaborate on the charactesistf the Canadian market which it considers to
be unique or which practices from other jurisdictiat felt had application in Canada.

It is difficult to comment on the approach the CiSAroposing without understanding the issues
in Canada or the changes in international govemdacwhich its proposals are responding.
Those with a stake in the CSA's approach to govemavould benefit from some insight into
the rationale for the CSA's proposals.

Finally, the Request for Comment also notes thateot corporate governance disclosure "[is]
often inadequate and does not provide clear or Empccounts of governance practice$his
was precisely the concern that the CSA was trymgaddress when corporate governance

Request for Comment — Section 6.
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disclosure was the responsibility of the TSX. Wieetany change is made, or whether the
current provisions remain, the quality of discleasuwvould surely improve by continuous
disclosure reviews that are understood by issweb® trigorous and which will result in changes
to disclosure being required by the regulatfrs.

X. REJECTING THE COMPLY OR EXPLAIN REGIME

1. | SSUESRELATING TO COMPLIANCE WITH THE CURRENT PoLicy

1. Would the Principles-Based Approach Achieve theéest®bjective?

The CSA is proposing a move to a principles-baggaaach to governance, largely in order to
avoid giving issuers the impression that the CS#&yigg to dictate governance practices. The
objective is to encourage issuers to develop garexm practices that are most appropriate for
their specific practices.

Is it true that the current comply or explain agmio results in issuers simply adopting the
recommended practices in the Current Policy? Theidainly seems to be the case. Is this
because they believe there will be regulatory cguseces from not adopting those practices?
Given how clear the Current Policy itself is thhe tCSA does not require compliance (and
therefore does take action against issuers whaoteamply) this seems unlikely. In any event,
the approach being proposed by the CSA sets ougrapractices that the CSA believes may
support the objectives of each of the nine prirggpl It is not clear why the CSA believes that
issuers will not look at these examples des factorecommendations and therefate facto
requirements, just as they do with the CurrentdyoliSimilarly, even if an issuer accepts that it
will not be sanctioned for lack of compliance, utoncerned that any lack of conformity with a
regulatory view will cast it in a negative lighttwithe regulators, will that issuer really feeldes
compelled to adopt the example practices in thepd¥ed Policy than the recommended
practices in the Current Policy?

If issuers are not concerned about regulatory adfidghey do not adopt the practices in the

Current Policy, why do they adopt them? Many issuiely believe that the recommended

practices are appropriate. There is presumablyesal ho eliminate the recommended practices
for these issuers. Other issuers may be concehmadthieir own practices will not compare

favourably with the recommended practices (and reaylt in investors assigning a "governance
discount” to their stock). This, of course, is qmely the point of the Current Disclosure

Requirement — to give the reader a basis on wlochvialuate the issuer's practices (and to
provide an incentive for issuers to move to a gaheraccepted standard where it is more
appropriate). It is presumably not in the interektinvestors to eliminate the recommended
practices for these issuers. Finally, some isso&yg just not believe that governance is very
important but that compliance is the path of leestistance. Again, the benefit of the

recommended practices is that they provide theseeis with a default position that has been
generally accepted by the Canadian marketplace.

Does the current approach prevent issuers fromtexdpgovernance practices that go beyond
those set out in the Current Policy? The impaahstitutional investors on Canadian governance

10 The TSX has continued to review the governanselasure by its listed issuers and to discuss igefoes

with those issuers.
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practices, particularly through the CCGG, sugg#sts this is not the case. Many issuers adopt
the governance practices recommended by instititisimareholders without any more question
than they have in adopting the practices recomntebgiehe CSA. If the concern is that issuers
don't go beyond the body of practices recommendecegulators, shareholders, the legal and
accounting professions and by governance orgaaimtithat may well be true. Even if one
concluded that this were desirable however, wolsddamendments being proposed by the CSA
inspire issuers to think more independently abbeirtpractices than they have been prepared to
do under the current regime, with all of the thaulgldership that has been developed by what
has now become a governance industry?

If it is the case that the current comply or expleegime is really the barrier to issuers being
more independent in the development of their gaueer practices, the CSA could assist issuers
in this regard simply by providing positive reinfement for issuers who disclose more
customized practices. A staff notice or other camitation citing examples of issuers who
have disclosed that they do not follow a certaaxcpce in the Current Policy and have described
effectively the practice that they have adopted ld/@ive many other issuers the confidence to
do the same. This would be much less costly teeissthan overhauling the entire governance
policy and disclosure regime.

2. What Would We Lose?
What would we lose if there ceased to be a se¢@immended governance practices?

If the principles-based approach were successtilwauld lose the generally accepted baseline
of governance practices that we have today. Thetiges in the Current Policy have long been
accepted as generally appropriate practice (subjeconcerns expressed with respect to some
practices on behalf of controlled companies andllsmasuers). In fact, those that originate
with the Dey Report (as most did) were not radman at the time that report was released.
Where is the harm in the CSA encouraging issueasitpt at least the broadly accepted baseline
practices being recommended in the Current PoMifiile these practices represent only a very
small part of an issuer's overall governance prastithey establish an important foundation of
common and generally accepted practices.

In addition, we would lose the ability to demonttra common governance standard with US
issuers. The Current Policy aligns in every matesapect with the requirements imposed by
US stock exchanges for their listed companies. @iavs Canadians to make the simple point
that, at least to that extent, our governance jgextare no less rigorous than those imposed on
US domestic issuers. This allows us to delivelearcmessage to those who understand the US
governance environment and who will not take timeetirequired to understand an entirely
separate governance regime in place in a very snaket. There was a strong sense at the time
that the Current Policy and other governance redonare adopted that there was merit in this
comparability. It would be helpful to know whethitie CSA sees any value in this comparability
now and, if not, why not.

2. | SSUESRELATING TO THE DISCLOSURE REQUIREMENT

Under the Current Disclosure Requirement, issueustndisclose certain elements of their
governance practices and, in some cases, disclbsther those practices are consistent with
those recommended under the Current Policy. UnderProposed Disclosure Requirements,
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issuers would still be required to disclose certagts about the issuer's governance practices. As
well, the issuer would be required to describeateraspects of its governance practices. There
is no requirement to refer back to the Propose@yak a point of comparison with the issuer's
practices. However, the CSA believes that broadsiosure with respect to practices, broader
requirements to disclose how practices operateheeae an articulated objective and the CSA's
continuous disclosure review will result in morenguete disclosure about an issuer's
governance practices. In many respects, this willainly be the case. For example, the detall
required with respect to director independence dopovide investors with much more
information. The following is the current disclosurequirement with respect to director
independence:

(a) Disclose the identity of directors who are ipeledent.

(b) Disclose the identity of directors who are matependent, and describe the
basis for that determination.

(c) Disclose whether or not a majority of directare independent. If a majority
of directors are not independent, describe whabdzed of directors (the board)
does to facilitate its exercise of independent @mdgnt in carrying out its
responsibilities.

In contrast, the following would be required untlee Proposed Disclosure Requirements. The
reader would have disclosure about what the boandidered in determining that a particular

director is independent. In addition, a reader ldicuave disclosure of all of the business

relationships between the board and the director.

(d) State the names of the directors considerethéyoard to be independent,
with the following information for each of thoseelitors, if any:

(i) a description of any relationship with the issuor any of its
executive officers that the board considered inemheining the
director’s independence; and

(ii) if the director has a relationship referredimosub-paragraph (i), a
discussion of why the board considers the directdre independent.

(e) State the names of the directors consideredhbyboard to be not
independent and the basis for that determination.

)] If a director has a business or other relatigmsvith another director
on the issuer's board, other than common membershighe issuer's board,
provide information about that relationship.

However, several other points should be takenaetmunt in considering whether the Proposed
Disclosure Requirements will improve governanceldsure.

First, whether this change results in more expansissclosure will depend largely on the
perspective the issuer brings to the disclosurethadime the CSA devotes to coaching issuers
towards disclosure that is more expansive, eveit I§ not specifically required by the
instrument. Coaching is, of course, not enoughhe- €SA must be prepared to enforce
compliance with its disclosure requirements. Coamge and enforcement are, of course, also
issues today.
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Second, issuers who believe that governance diseld®s value to its stakeholders will provide
appropriate disclosure. However, not all issuersigasa high priority to governance or
governance disclosure and there is too little ia Broposed Disclosure Requirements that
requires issuers to explain their practices. Inyrmzases, compliance can be achieved by simply
stating that it has no formal practices without axplanation of reasons for this approach.
Moreover, in the absence of the benchmarks cuyr@ndivided in the form of the recommended
practices, a reader will not know whether the issygractices are in line with current standards
of governance. To be required to say "we don't ddd# we do B instead" and to provide an
explanation for the approach allows the reader sbbasts on which to evaluate the governance
practices and is instructive for investors who tayeng to determine the corporate governance
practices that should be considered acceptableti&ihdisclosing practices against the objective
that they are intended to further will be as effexts a question for discussion.

Third, if issuers are not required to discuss thgowernance practices against a common
benchmark, there will be very little to compare theclosure of one issuer to another. Unless the
reader is quite sophisticated in the range of goeuece practices and what is generally thought to
be appropriate practice, he or she will be evahgathe issuer's governance practices in a
vacuum.

Finally, the Proposed Disclosure Requirements woalke Canada in a very different direction
from other jurisdictions. The NYSE's listing reggments are rules-based — the issuer must
adopt certain governance practices. Both the UH Agostralia have to comply or explain
models. Although the recently revised Australiandelosets out certain principles (as the
Proposed Policy could), it also requires issuersxgaain their own governance practices against
practices recommended in a corporate governancetbatlrecommends specific practices.

XI. OTHER ISSUES

The Proposed Policy would no longer recommend degandent compensation committee. It
would also not recommend an independent nominatmgmittee, orientation or education
programs for directors or even that a majority ioéctors be independent of management. Each
of these now generally accepted practices (at lEasTSX listed issuers) would instead be
possible practices that an issuer could adopt deroto achieve the objectives of each of the
articulated principles. Two other substantive clenghould also be noted — the elimination of
the requirement to file a Code of Conduct and trenges in the definition of independence.

1. CoDE oF CoNDUCT WouLD NO L ONGER BE REQUIRED

Under the Proposed Amendments, the CSA would ngelorequire an issuer to file a copy of its
code of conduct and ethics or an amendment todde through SEDAR. An issuer would be
required only to provide a summary of any standaifdsthical and responsible behaviour and
decision-making or code adopted by the issuer @sdribe how to obtain a copy of its code, if
any.

While many (although not all) issuers have longggized the value of a code of conduct, the
development of the code of conduct and all of tiesequent effort involved was not a priority
for many issuers until the NYSE and then the CSfuired that codes be developed and filed. It
is, of course, not simply the drafting of the cdtat is important. The process of educating
employees, monitoring compliance and remediatirfici@éacies is also important. While this
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can be done without formal codes and policies much less likely to be done. The existence of
a code, of course, is also an important elemeiatsgessing corporate culpability should illegal
activity occur (although the existence of a codéhwihich the issuer has not complied can be
quite harmful). While a case could be made that ihsimply too much process for certain very
small issuers, it is not clear why it will be anvadtage to the Canadian capital markets to
eliminate this requirement altogether.

2. DEFINITION OF |INDEPENDENT

Currently, the definition of independence is foundhe Current Audit Committee Instrument
and includes two tests. One was taken from the ENW&finition of independence. It includes
both a requirement that the board conclude thatliteetor is independent and a bright line test
that precludes certain people from being considénddpendent. This includes close family
members, consultants who earn more than a speafrexlint from the issuer, individuals who
have worked in certain capacities with the issuauditor and individuals who work for an
organization whose compensation committee inclodesof the issuer's executive officers.

The second test provides that a member of an aaditittee may not earn any fees whatsoever
from the issuer. The rationale for this was attleéagart that it is typically management that
retains consultants and that the importance ofaindit committee to the financial reporting
system demands absolute independence from managethanmember of the audit committee
is concerned to any extent with his or her relaiop with management (for example because he
or she wishes to retain the consulting arrangememnt@pendence may be compromised.

The Proposed Policy would eliminate the secondaksgether. With regard to the first test, two
changes would be made. Most significantly, moghefbright line tests would be eliminated. If
a board concludes that the fact of a director béimegCEQ's cousin could not reasonably be
perceived to interfere with the exercise of thatmber's independent judgment, then the board
may conclude that that director is independentth@lgh it should be noted that where a board
makes decisions about whether a director shouldcdiesidered independent that are not
perceived by stakeholders as being defensible,réipetation of the board could well be
compromised. This may ultimately be more effectivan bright line tests.) As a result, that
director could sit on a compensation committeernam audit committee that the issuer may then
refer to as being independent under all applic&@ldaadian securities laws. It should be noted
that this approach is quite similar to the approathithe TSX Guidelines, which left the
determination of which directors were independaefe(red to in the TSX Guidelines as
"unrelated") to the directors. The lack of rignmhany of these determinations was in part what
led to the adoption of the bright line tests.

The other change is that the test for the boardrohghation is whether a relationship "could, in

the view of the issuer's board of directors haviegard to all relevant circumstances, be
reasonably perceived to interfere with the exeroféis or her independent judgment”. This

replaces the current test: "could, in the view loé issuer's board of directors, reasonably
interfere with the exercise of a member's indepengedgment”. The CSA has changed

"expected” to "perceived" because it believes thatconcept of perception is broader than that
of expectation and is more appropriate in viewhaf temoval of the "bright line" tests.

It is worth considering whether the independencestjan matters as much as it did in the past.
There is little debate about the importance of pahelence to the audit committee and the
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compensation committee. However, there are many wWhbbeve that the primacy of
independence has caused many boards to operatdiwitiors who are entirely independent but
who lack the skills, attributes and industry knadge that would be most valuable to the issuer's
business.

Xll.  WHAT THE POLICY SAYS

It is beyond the scope of this paper to analyzé e&the nine principles in the Proposed Policy.
The section raises questions about the two priesipthich many would consider key in the
current environment — risk and compensation —ltstilate some of the issues that need to be
considered in detail throughout the Proposed Paliy Proposed Disclosure Requirements.

In considering any of the principles and their ag#ed commentary and practices, some
consideration should be given to whether the CSthesappropriate body to be developing this
type of guidance for Canadian companies. The DegoRewas informed by open public
consultation under the guidance of very seasonethbees of the Canadian governance
community. Approaches in other jurisdictions vamyt, as noted above, the recent revisions to
the governance code in Australia was informed ley work of a very diverse private sector
committee. The members of the Corporate Govern@uremittee that oversees the Combined
Code in the UK are experienced industry players staleholders. Staff of the CSA are very
familiar with governance issues through the disaleghey review and the issues they discuss
with issuers and their advisers. But are they walted to distil the elements of the current
governance environment into principles that shayid@le Canadian public companies? Those
who hold positions of Commissioner (or comparabtesijpons) of a securities regulatory
authority are often experienced directors, but lteythave the breadth of experience and the
opportunity for input at the right time that wouldhke an effective impact on the development
of regulatory guidance on governance? Finally, @®A offers national balance — but are
regional differences significant enough to be ieflaing the development of governance policy?
Finally, the CSA does engage in a consultation ggsc- through the comment period to which
this paper is responding. But is this an appro@r@oint of involvement for the governance
experts and practitioners who know better than aaywshat constitutes effective governance?

In addition, it must be remembered that what reiguasay — even if it is simply guidance — is

taken seriously by those they regulate. That wist all, the concern the CSA expressed about
the Current Policy and Current Disclosure Requim@me that because the regulators are
recommending particular practices, issuers will lenpent those practices, rather than turning
their minds to practices that may be more appropriar them. For the same reason, it is
important that CSA policies, instruments and staffices articulate requirements clearly and not
create inadvertently conflict or contradict legainpiples set out in the corporate statutes or in
judicial decisions.

1. RiIsk

Principle 7 deals with risk and is one of threeaara which the CSA states that the Proposed
Policy broadens its approach beyond the issuesfigpdly dealt with in the Current Policy (the
other two being Principle 6 (Recognize and managdicts of interest) and Principle 9 (Engage
effectively with shareholders)). The principle pidms: "An issuer should establish a sound
framework of risk oversight and management.” The &t the Commentary and Examples of
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Practices are set out in Appendix 2. The disclosegeirement is: "Disclose a summary of any
policies on risk oversight and management adopydtdissuer.”

Several more specific points about the treatmentséfin the amendments being proposed by
the CSA are set out below. The main point, howeigethat the amendments will do little to
move forward this very challenging area of goveosaar help investors understand how risk is
dealt with in Canadian public companies. Thisc¢ppi particular, requires input from seasoned
members of management and boards.

1. Approaches to Risk Management

Risk management is one of the most challengingsafeaissuers and particularly for their
boards. Both the Dey Report and Saucier Reporttiiterl risk management as an important
component of the board's oversight function. Thg Report, TSX Guidelines and the Current
Policy all recommend that the board specificallgumse responsibility for certain matters,
including "the identification of the principal rislof the corporation's business and ensuring the
implementation of appropriate systems to managesethesks”. The Saucier Report
recommended that the TSX Guidelines be amended akenit clear that the board's
responsibility goes beyond the adoption of a sgiatplanning process:

The board should be responsible for contributintheodevelopment of strategic
direction and approving a strategic plan that takés account an identification
of business opportunities and business risks. hdulsl oversee and monitor
management's systems for managing business riskhd itAshould regularly

review, with management, the strategic environmém, emergence of new
opportunities and risks, and the implications foe strategic direction of the
company.

Generic descriptions of risk management processebsto be very unsatisfying and not terribly
helpful to people who do not already have commahdhe issue. For these reasons, the
Commentary associated with Principle 7 may be ttieliassistance. It is worth considering
whether the CSA has the expertise necessary toriadmg the guidance set out in this
Commentary. It says, for example, that risk manag@ as a separate activity is not as effective
as risk management "embedded into the issuer'sigga@nd business processes”. It does not
explain what is involved in embedding risk manageimeato practices and business processes or
why the CSA considers this to be a more effectpy@@ach It would be very helpful if the CSA
referred the reader to the authority on which statets such as this are based.

Principle 7 is similar to the principle in Austr@k Corporate Governance Principles and
Recommendations and so it is helpful to comparegtiidance provided there to support this
principle. (As noted elsewhere in this paper, ttlecument is the result of the study and
recommendations of the ASX Corporate Governancen€lhwa broadly based Council which
includes representatives from the legal, accountimyestor relations and shareholder
communities.) The recommendations in that docurasntmuch more specific and actionable. It
also makes specific reference to the internal obnfunction (a critical feature of risk
management) and the CEO/CFO certification requirgme

Principle 7 — Recognise and manage risk

Companies should establish a sound system of xieksght and management
and internal control.
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Recommendation 7.1: Companies should establishipsifor the oversight and
management of material business risks and diselesgnmary of those policies.
» Recommendation 7.2: The board should require gemant to design and
implement the risk management and internal corgg@tem to manage the
company’s material business risks and report tonitwhether those risks are
being managed effectively. The board should digcltteat management has
reported to it as to the effectiveness of the camgjsamanagement of its
material business risks.

* Recommendation 7.3: The board should disclosetheheit has received
assurance from the chief executive officer (or eglaint) and the chief financial
officer (or equivalent) that the declaration praddin accordance with section
295A of the Corporations Act is founded on a sosiygtem of risk management
and internal control and that the system is opagagiffectively in all material
respects in relation to financial reporting risks.

» Recommendation 7.4: Companies should providertfmemation indicated in
the Guide to reporting on Principle 7.

2. Role of the Board

The Commentary refers back to Principle 1 for tia¢esnent that the board is usually responsible
for identifying the principal risks of the issuebsisiness and ensuring that the appropriate
systems are in place to manage these risks. €pmats the same problematic language that
originated with the Dey Report. The board is nbaurse, equipped to identify the issuer's risk
— as in virtually every other area, the role of tioard is one of oversight. It is management that
identifies the risks facing the issuer — the baardrsees the process by which management has
done so and questions its conclusions.

3. Disclosure

The disclosure requirement associated with risknbkely to provide disclosure that will be
helpful to the reader. It reads as follows:

Disclose a summary of any policies on risk overseid management adopted
by the issuer.

This requirement does not relate back to the gladif it did, the disclosure requirement would
be for the issuer to describe its framework fok ogersight and management.)

2. COMPENSATION

Compensation decisions are the other key issuerafern in the current environment. Principle
8 states that: "An issuer should ensure that cosgiEm policies align with the best interests of
the issuer".

1. Role of the Board

An important feature of governance reform bothha early 1990s and then again post-Enron
was ensuring that the board of directors accepiredtdesponsibility for the stewardship of the
organization and specifically acknowledged its rolecertain key areas — including executive
compensation. Principle 8 is not consistent irgiod responsibility for executive compensation
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with the board - instead it characterizes compémsats being the responsibility of the "issuer”.
The Commentary explaining this principle refers tt® role of the board in saying that
responsibility for compensation policies and piagirests with the full board, but only provided
that the board should "....be satisfied that appadprcompensation policies and practices are in
place for executive officers and directors”. Thesim contrast to the Current Policy which
recommends that the board appoint an independempemsation committee and sets out
specific responsibilities (including responsibilftyr approving — or recommending to the board
— CEO compensation and recommending to the boatid mespect to non-CEO officer and
director compensation, incentive-compensation pars equity-based plans). The examples of
practices that could achieve the stated objectferrto the compensation committee as one
possible approach.

2. Fiduciary Duty

The corporate statutes and common law are cleartabeir fiduciary duty to the corporation —
in discharging their responsibilities, they areuiegd to act honestly and in good faith with a
view to the best interests of the corporation. haligh the CSA would clearly not intend to
compromise this duty in any way, the language dhdisle 8 gives the impression that
compensation practices must be used to encouragagaaent to act in accordance with that
duty. The Commentary states that: "[Clompensatloyull be set and structured to attract and
retain executive officers and directors and motvaem to act in the best interests of the isSuer

3. Short vs Long-Term Objectives

The Commentary also states that an issuer's com@mgphilosophy should include a balanced
pursuit of the issuer's short-term and long-terpecives. Whether or not this is an appropriate
objective, it is not clear that the CSA should beviding this guidance. The corporate statutes
and the courts have declined to prescribe for loautakther their focus should be on the short-
term or long-term interests of the corporation drether they should be seeking a balance
between the two. It is reasonable to ask whether@SA should be making this type of

statement.

Xlll.  OTHER ISSUES

There are two core issues that have plagued thadizangovernance debate since the beginning.
The first is the appropriate governance princifdesvidely held companies vs companies with a

controlling shareholder. The second is the extemthich smaller issuers should be exempt from

governance recommendations and disclosure requmtsn@ subject to an entirely separate

regime.

1. CONTROLLED COMPANIES

In Part | of the Current Policy, the CSA referredhe concerns that some parties had about how
that policy and related disclosure requirementscafd controlled companies:

We do, however, understand that some parties hameeens about how this
Policy and National Instrument 58-1@isclosure of Corporate Governance
Practicesaffects controlled companies. Accordingly, we imtteover the next
year, to carefully consider these concerns in thrgext of a study to examine
the governance of controlled companies. We willstdinmarket participants in
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conducting the study. After completing the studg will consider whether to
change how this Policy and National Instrument B&-ltreat controlled
companies.

The control block shareholder is the factor in @@nadian governance environment that the
CSA has consistently declined to address. The DepoR (and, as a result, the TSX Guidelines)
addressed the issue of the "significant sharehldecommending that the composition of the
board reflect the truly public float. The Saucieeprt recommended that the definition of
significant shareholder be revised to extendddactocontrol blocks that recommend less than a
majority of the voting shares. Rather than addngsthe issue of how governance practices may
legitimately differ where an issuer has a contngllshareholder, investors will need to glean this
from their own review of the disclosure of thesauss.

The amendment being proposed by the CSA dealsissities relating to controlled companies in
three ways. First, a control person or significahareholder would not be disqualified from
being independent, but the CSA encourages boardsrsider the involvement of the control
person or significant shareholder with managen@apending on the nature and degree of this
involvement, the CSA notes that this relationshigyrbe reasonably perceived to interfere with
the exercise of independent judgment.

Second, Principle 6 deals with conflicts of intéraad reads as follows: "An issuer should
establish a sound system of oversight and manadeafeactual and potential conflicts of
interest." The commentary explaining this prineiplescribes a number of situations in which
conflict of interest may arise. One is when "...thigra significant divergence of interests among
shareholders or their interests are not complesipned”. Another is when "...a contract,
arrangement or transaction is entered into betvaeeissuer and a control person or significant
shareholder".

Finally, among the practices suggested in ordesugaport Principle 2 — Structure the board to
add value is "having an appropriate number of iedent directors who are unrelated to any
control person or significant shareholder".

2. SIZE OF | SSUER

The Proposed Policy and Proposed Disclosure Regaitewould be applicable to all issuers
(with certain exceptions that are unrelated to)sizais will surely not be welcomed by small
issuers who will be subject to much more extendigelosure requirements under the Proposed
Disclosure Policy. As noted elsewhere in this pathee quality of the disclosure will depend in
part on the value placed on governance and on gamee disclosure by the issuer and by the
rigor with which the CSA reviews the disclosure ath@ steps taken to remedy deficient
disclosure.

It should be noted that these additional disclosepirements will be imposed on smaller
issuers without any further guidance about how Emasuers should approach their governance
practices. Whether or not it is the CSA that isth@ositioned to provide this guidance, it will
require much more effort on the part of smalleuéss and their shareholders to develop an
understanding of governance practices that areddéghtive and in respect of which the benefits
do not outweigh the costs.

XIV. THRESHOLD QUESTIONS
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The CSA's Request for Comment raises some impagtaggtions with respect to the specifics of
their proposals. It will be of great benefit teethnal iteration of any amendment for as many
stakeholders as possible to respond thoughtfultiiéajuestions raised.

This paper poses several threshold questions egfhect to the CSA initiative generally. It will
also be helpful for stakeholders to express thiews on these issues in their comments to the
CSA.

« Will the changes being proposed enhance the stamdagovernance and confidence in
the Canadian capital markets sufficiently to juystiie costs to issuers and investors of
moving to a new regime?

+ Should the Current Policy and Current DisclosurguRements be revised at this time?

* Is the CSA the appropriate body to be setting guuece standards for Canadian public
companies. With the much broader base of interabeapertise in corporate governance
today than ever before, should Canadians be fatlgwhe example set in the UK,
Australia and South Africa?

This paper has been prepared to promote debateliaodlssion in the director community in
advance of the April 20 deadline for comments ® @8A. Directors are invited to contact the
author (chansell@dwpv.com or 416-863-5592) to disany of the issues raised in this paper.
Directors are also encouraged to provide their centmito the CSA directly or through the
coordinating efforts of the Institute of Corpor&tgectors.
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APPENDIX A

NINE CORE CORPORATE GOVERNANCE PRINCIPLES

. Principle 1 - Create a framework for oversight asdountability
An issuer should establish the respective rolesrasfonsibilities of the board and executive office

. Principle 2 - Structure the board to add value
The board should be comprised of directors thalt@ahtribute to its effectiveness.

. Principle 3 - Attract and retain effective diretor
A board should have processes to examine its memipeto ensure that directors, individually and
collectively, have the necessary competencies et attributes.

. Principle 4 - Continuously strive to improve theabdis performance
A board should have processes to improve its perdoice and that of its committees, if any, and iddiad
directors.

. Principle 5 - Promote integrity

An issuer should actively promote ethical and resae behavior and decision-making.

. Principle 6 - Recognize and manage conflicts adriedt
An issuer should establish a sound system of @lgrand management of actual and potential cosfladt
interest.

. Principle 7 - Recognize and manage risk

An issuer should establish a sound framework &faigersight and management.

. Principle 8 - Compensate appropriately
An issuer should ensure that compensation polaligs with the best interests of the issuer.

. Principle 9 - Engage effectively with shareholders
The board should endeavor to stay informed of di@ders’ views through the shareholder meeting
process as well as through ongoing dialogue.
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APPENDIX B

PRINCIPLE 7 — RECOGNIZE AND MANAGE RISK

Principle 7 — Recognize and manage risk
An issuer should establish a sound framework &faigersight and management.

Commentary
Risk oversight and management include the cultprecesses and structures that are directed towards
taking advantage of potential opportunities whilarraging potential adverse effects. It usually isigreed
to identify, assess, monitor and manage risk, dedtify significant changes to an issuer’s riskfitgo

Risk oversight and management is most effectivei$f embedded into the issuer’s practices andnessi
processes rather than if it is viewed or pract@agd separate activity.

Risk oversight and management should focus onifgarg the most significant areas of uncertainty or
exposure that could have an adverse impact on ¢hevement of the issuer’'s goals and objectives
(principal risks).
As stated in Principle 1, the board is usually oesible for identifying the principal risks of tligsuer’s
business and ensuring that appropriate systenia ptace to manage these risks. A board commitbeddc
facilitate meeting this responsibility. The respibilisy for risk oversight and management, howewvests
with the full board.

Examples of practices
The objective of this principle can be achieved imumber of ways, including by:

(a) developing, approving and implementing policiead procedures for the oversight and
management of principal risks that:

(i) reflect the issuer’s risk profile;
(i) clearly describe significant elements of itskrmanagement;
(i) take into account its legal obligations; and

(iv) clearly describe the roles and accountabsitof the board, audit committee, or other
appropriate board committee, management and aesnedtaudit function.

(b) regularly reviewing and evaluating the effeetiess of these policies and procedures; and

(c) requiring the CEO and other executive offidersegularly report to the board on the effectivene
of the issuer’s policies for the oversight and nggamaent of principal risks.

Disclosure Requirement

(a) Disclose a summary of any policies on risk sight and management adopted by the issuer.
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APPENDIX C
PRINCIPLE 8 - COMPENSATE APPROPRIATELY

Principle 8 — Compensate appropriately
An issuer should ensure that compensation polaligs with the best interests of the issuer.

Commentary
The board should be satisfied that appropriate emsgtion policies and practices are in place for
executive officers and directors. Compensation khba set and structured to attract and retain igikex
officers and directors and motivate them to adhi; best interests of the issuer. This includealanized
pursuit of the issuer’s short-term and long-terrjeotives.

A board compensation committee could develop acdmenend appropriate compensation policies and
practices.

The responsibility for these policies and practi¢esvever, rests with the full board. Smaller beamight
not need a formal committee to achieve the sanectbgs.

Transparency of compensation can promote investdenstanding and confidence in the process.
Examples of practices
General practices

The objective of this principle can be achieved imumber of ways, including by:

(a) having procedures for:
0] establishing and maintaining goals relatedxeceitive officers’ compensation;
(i) regularly evaluating executive officers’ penfimance in light of those goals;

(i) determining the compensation of executivaasfs;
(iv) determining the compensation of directors; and

v) having the board review executive compensati@tiosure before the issuer publicly
discloses it; and

(b) establishing a compensation committee to cauty or make recommendations with respect to,
some or all of these procedures.

Practicesrelated to compensation committee

Where an issuer has established a compensation itte@naesign that committee to:

(a) have all independent directors;
(b) have directors with the requisite competeneied other attributes to fulfill the mandate of the
committee;
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(d)

(e)
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have a charter that clearly sets out its raed responsibilities, composition, structure and
membership requirements;

have the authority to engage and compensatagayal and external advisor that it determirges t
be necessary to permit it to carry out its duties]

have procedures to ensure that no individualiisctly involved in deciding his or her own
compensation.

Disclosure Requirement

(a) Describe any practices the issuer uses to lesttadind maintain appropriate compensation polidgs
executive officers and directors.

(b) If a compensation consultant or advisor hassteess the board or the compensation committee dimee
beginning of the issuer’'s most recently completedrfcial year:

(i)
(if)
(iii)

(iv)
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state the name of the consultant or advisoraedmmary of the mandate it has been given;
disclose when the consultant or advisor wagioally retained;

if the consultant or advisor has performed/ather work for the issuer, state this fact anefhyr
describe the nature of the work; and

disclose the aggregate fees billed by the oltast or advisor in each of the last two financial
years for:

(A) professional services relating to executive pemsation; and

(B) professional services other than those relatmgexecutive compensation. Include a
description of the nature of the services compgishe fees disclosed under this category.



