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August 31, 2011
BY FAX AND EMAIL

British Columbia Securities Commlssmn
Alberta Securities Commission

Saskatchewan Financial Services Commiissi

Manitoba Securities Commission
Ontario Securities Commission

Autorité des marchés financiers

Nova Scotia Securities Commission
New Brunswick Securities Commission

Office of the Attorney General, Prince E;dws

AUG 3 1 201
Ontario ..
SECRHA’Z?hﬁécommlSs:on
n
rd-island

Securities Commission of Newfoundlanfd and Labrador

Superintendent of Securities, Govemm;}:nt

Superintendent of Securities, Departmq}nt of Justice, Government of the Northwest Territories

of Yukon

Superintendent of Securities, Legal Reg§strie,s Division, Department of Justice, Government of Nunavut

¢/o Mr. John Stevenson

Secretary

Ontario Securities Commission

20 Queen Street West

19th Floor, Box 55

Toronto, Ontario M5H 358

Fax:  416-593-2318

Email: jstevenson@osc.gov.on.ca

Dear Sirs/Mesdames:

¢/o Me Anne-Marie Beaudoin

Corporate Secretary

Autorité des marchés financiers

800, square Victoria, 22e étage

C.P. 246, tour de la Bourse

Montréal, PQ H4Z 1G3

Fax: 514-864-6381

Email: consultation-en-cours@lautorite.gc.ca

Re: Proposed Securlt:zed Products Rules (NI 41-103)

Thank you for the opportunity to respond t@ your notice and request for comments dated April 1, 2011
(the “Notice”). We have set out our comménts below on the Proposed Securitized Products Rules.

Under the Canadian Government’s ecor:;worr
Federal Budget named Business Developme

c stimulus plan to help resolve the economic crisis, the 2009
ntBank of Canada {“BDC”) as the institution that would be

responsible for managing the $12 billion Canachan Secured Credit Facility. Under the facility, BDC
helped provide credit to the auto and equupg):ment sector in order to provide credit to businesses and
consumers to maintain economic growgh. The mechanism for the provision of credit was by the direct

acquisition of term asset-backed securit?ies
BDC acquired a portfolio of $3.6 billion @f T

Business Development Bank of Canada

“Term ABS”) issued under prospectus. Under the facility,
grm ABS, which heiped establish benchmark pricing for the
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Canadian securitization market in the thll’C
activity for two years.

Also under the Canadian Government’és ecn
was mandated to extend financing to s.gma
creation of the Vehicle and Equipment;Fins
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quarter of 2009, a market which had seen almost no public

nomic stimulus pian, as part of the 2010 Federal Budget, BDC

| and medium-sized finance and leasing companies with the
incing Partnership under the Business Credit Availability

Program. Under this program, BDC ha{s established the Multi-Seller Platform for Small Originators and

pursuant to which, BDC purchases Terfn AB

S that is backed by vehicle and equipment loans and leases

originated by small and medium-sized onggnators BDC purchases the Term ABS under a prospectus
market exemption. Currently, BDC has authonzed $350 million of Term ABS investments.

As employees of BDC, a large investor 1;n grm ABS in the Canadian capital markets, both in the public

market and exempt market, we are ver§y mt

erested in the current proposals regarding the Proposed

Securitized Products Rules, and in the i_fmpé;ct of regulation on this important source of financing for

Canadian consumers and businesses. |

Please note however that this letter conta

ns the personal comments and opinions of the undersigned

and not those of BDC, its directors, oﬁ'"s%:ers or-other employees.

General Comments

We have set out our general comments below and when considered appropriate, we have responded to
the specific guestions set out in Sec’clon 7 of the Notice. While we have not responded to every
guestion posed in the Notice, we do not m;end that such non-response to specific questions should be
taken as acquiescence. While we are neut{al on some issues, the nature of the comments below will
indicate our views in regard to certain @f the ques’rnons asked by the Canadian Securities Administrators.

As context for our concerns, we wish tQ express our opinion regarding the 2008/09 global financial crisis
and the "Made in Canada” Montreal Accord experience. From our perspective, the global financial crisis
was triggered by falling U.S. home sale przces and its effect on the U.S. sub-prime residential mortgage
market. The failing U.S. sub-prime resrdentaa! mortgage market was accelerated by the securitization of
these assets and by the restructuring of thtg:se.assets and securitization transactions into the

collateralized loan and debt obligation§ mé'

kets and credit default swap market that purchased or

referenced these transactions {these typese pf structured or restructured products will be referred to as

“Structured and Synthetic Finance Produc’t
mortgage market to the global markets,: was
and Synthetic Finance Products marketi TH

Granted, disclosure was not the only factor’
and dealers’ structuring practices, U.S. ratm
oversight, investor due diligence, mark-to -
compression — converged to create theé”pe
Great Depression. Nonetheless, much of thi

assets were securitized in these Structuﬁred ,and Synthetic Finance Products.

‘). The contagion from the U.S. sub-prime residentia

§ fuelled by the lack of disclosure mainly in the Structured

Is contagion ultimately led to the global freezing of credit.

to fuel the panic. “Many other factors — including U.S. banks’
g agency due diligence and methodology, regulatory

narket accounting, short-selling and debt price spread

fect storm” of the worst global financial crisis since the
e panic was created by the lack of knowledge about what
Itis a safe assumption that

if the appropriate disclosure had been m phce prior to the start of the 2008/09 global financial crisis,

L10Z-1€-80 ‘wrd yE1££120
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then the extent of crisis would have beén miitigated. That being stated, the Canadian experience had its
own “Made in Canada” complication with éegard to the asset-backed commercial paper {“ABCP”)

market and the type of liquidity most ofter
August 2007, non-bank-sponsored ABC§> (”
the ABCP market froze.

'used for ABCP in Canada (“Canadian-style Liquidity”). In
Third-Party ABCP”) ceased to trade and ultimately most of

While Third-Party ABCP funded some tfadltqonal asset-backed securitization deals, a substantial amount
of the deals funded were Structured and Sylmhetlc Finance Products. Most the synthetic structures in
the Third-Party ABCP market were merely movmg risk from one balance sheet to an ABCP conduit by

arbitraging: {1) the high public debt rattng

}f the Third-Party ABCP and accordingly the coflateral

requirements for such conduits countegpar{y tisk; and (2) Canadian-style Liquidity. These deals were

not “assets” in the traditional sense iiké Cre
by the ABCP conduit to parties in the form

’ditg card, mortgages or loans but were insurance policies sold
of credit default swaps that paid a premium to the ABCP

When Third-Party ABCP ceased to tradeé ang accordingly the Third-Party ABCP conduits defaulted under
the insurance policies as the conduits cé;)uid}nc;t meet their collateral obligations, these “assets”

disappeared. The liquidity provider, wﬁo W
that it was not legally required to provide |

as also the insurance purchaser under these deals, invoked
guxdxty for the Third-Party ABCP. The insurance purchaser

could stop paying any premiums and take gby collateral under the insurance policies, leaving Third-Party
ABCP holders without any “asset” to [;quxd;ate Ultimately, the negotiated settlement under the

Montreal Accord maintained the ”asset" 50
Party ABCP holder.

Undoubtedly, the debate of culpability will

that a premium would continue to be paid for the Third-

continue to be studied for years, but we think that it is

reasonable to conclude that the prob!ems with the ABCP market and the $32 billion Third-Party ABCP

market were directly related to the combirg

ation of: (1) disclosure, (2) Structured and Synthetic Finance

Products, and Canadian-style Liquidity. | Theh lesson learned from our “Made in Canada” ABCP credit

sefizure is that: (1} disclosure should be i gmp
not have been in ABCP transactions and ac
facilities should move to a global standard.

(O\éed, {2) Structured and Synthetic Finance Products should
“ordingly, in the exempt market; and {3} liquidity back-stop
The response should be to address these three issues that

contributed to the problem but not at ti:he e§<p§ense of investor liquidity and the efficiency of the

securitization market as a whole.

The third point regarding Canadian-styié Liq:uidity has been resolved now that investors demand that

global-style liquidity be used for ABCP iE} o

nada and that Term ABS does not require liquidity back-stop

facilities. Accordingly, the issues of dlsc‘losure and Structured and Synthetic Finance Products need to be

addressed.

Substance and Purpose of tljle 1%’1'§oposed Securitized Products Rules

In general terms, we agree with the apéroa
that have been outlined in the Notice. We
the substance of the Proposed Securitized

110¢-1£-80 ‘wed §5:/€120

:h and purpose of jghe Proposed Securitized Products Rules
have outlined below our views and specific concerns about

Products Rules.
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New Definition of Securitized Pléod

The definition of Securitized Products ss tog

principles outlined under section 3, Suk}sta
the Notice — market efficiency, transpa;ren

Pagedof 8

ncts

) bload and does not appropriately consider the three guiding
ace and purpose of the Proposed Securitized Products Rules in
oy and consideration of Canadian features, As discussed

earlier, in our view, the global ﬁnancial%cris s and the “Made in Canada” experience were largely due to

Structured and Synthetic Finance Products

and the lack of disclosure with respect to these assets. As we

discuss below, we think that applying tbe Rroposed Securitized Products Rules to Asset-Backed
Securities {as currently defined in the rx}les‘: will significantly reduce the investor liquidity for Asset-
Backed Securities particularly in the exémp tinvestor market and not substantially improve the

transparency of the Asset-Backed Securitie

market such that it may withstand another market crisis.

The experience and features of the Term ABS market are robust and the structures withstood the

economic recession,

While traditional securitized product stopped tradmg, as did Structured and Synthetic Finance Products,
in Canada, this effect was because of the g"gneral panic and lack of understanding between the different

products or in other words, “guilt by as:soc‘

ation”. Since the global financial crisis was triggered by

failing U.S. sub-prime mortgages, any Tierrr ABS or ABCP with mortgages, whether prime of not, ceased

to trade. Canada did not have a sub-prime]j

mortgage market similar to the U.S. and Canada did not have

the “originate to distribute” model to tl‘ae qame extent as the U.S. As discussed below, the Canadian
securitization market had a substantial conﬁponent of “originator skin-in-the-game” — this cannot be
stated for Structured and Synthetic Fm@ncee Products since most of these products did not have the

originator involved in the deal.

The subsequent effect of the freezing of commema! and consumer credit and therefore the lagging
effect on the performance of automobile mdustry and automobile securitization deals caused Term ABS
with automobile-related assets to cease tradmg While investors stopped purchasing Term ABS because

these securitization transactions did show
concerned about the potential poor perforty

:feteﬁorat;on in performance, or investors were merely
mance we are not aware of any of these traditional Term

ABS products where the performance of thé u_nder!ymg assets caused investors to suffer actual losses.

The structures themselves, despite thefr m

erket valuations, were robust.

As discussed above, a substant:al amount d Ftkje problems with the Canadian securitization market
during the financial crisis was due to Sttuctiired and Synthetic Finance Products as described in clauses
{a)(ii)-(vi) and (b) of the definition of “Secu ;tizéed Product” in Proposed National tnstrument 41-103. The
definition of Securitized Products should be*%se’-parated from the definition of “Asset-Backed Securities”

as defined in the current rules.

Specifically, clauses {a)(i) of the deﬁnitién of "ﬁ:ecuritized Product” in Proposed National Instrument 41-

103 should be deleted. Accordingly, the Pr

:>posed Securitized Products Rules could use two definitions,

“Asset-Backed Securities” as currently deﬂn;ed in the rules, and “Securitized Products” which would not

encompass Asset-Backed Securities. Thus p
and Asset-Backed Securities — will facmtate

i"cposed change of using definitions — Securitized Products
applymg the proposed disclosure rules and exempt market

rules differently for each defined term. .EFor the purposes of this submission and consistent to what we
suggest should be done for the proposeﬁd rules, we will refer to our modified definition of “Securitized

Products” as more appropriately, "Struc;turs

LLog-1g-80  wrdg§lige:z0

d Products”.
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Proposed Exempt Distribution Eilul‘s s

The Proposed Exempt Market Distribution
under section 3, Substance and purpose
Appropriate and Timely Disclosure that: Fos

Canadian Securitization Market. Using the;|

Page 5 0of 8

Rules over reach two of the three general principles outlined

the Proposed Securitized Products Rules in the Notice, namely

ier Market Efficiency and Consideration of Features of the
proposed definition of Securitized Products may curtail the

private exempt market that provides fLEndr 1g to asset-backed originators that cannot access the public
market. The increased cost of admmlstram@n of the Proposed Securitized Products Rules on Asset-

Backed Securities financings in the exempt

market will place an undue cost burden on originators who

may not be able to pass on these costs to their commercial and consumers accounts due to the
competition from originators that can dccess the public markets. Exempt investors are sophisticated

and can negotiate the form and amounii of;

There should be a distinction made betivee
market. The ABCP market by its naturel of

due diligence since investments are liqdid 3
changing. Accordingly, the exempt Term A
differently. -

disclosure required for their transactions.

n the exempt Term ABS market and the exempt ABCP

being a short-term market does not lend itself well to investor

ithtemporar’y in nature and the underlying assets are ever-

BS market and the ABCP market should be treated

For the Term ABS market, the exnstmg exeq ipt:market rules worked. Arguably, these rules could have
worked for the ABCP market but for the presence of Structured and Synthetic Securitized Finance
Products. Under hormal carcumstances if aznyATerm ABS or ABCP investor took a loss or suffered
damages due to misrepresentation, neghgence or fraud, then such investors could claim against or sue

the issuer or sponsor. in many cases, these

ituations may not reach the litigation stage and the parties

may settle. The anomaly of the fmancngl cmssfand the Montreal Accord is that an entire sector of the
ABCP market needed to be remedied for many different parties and with assets that would have

vanished unless a negotiated resolutionﬁ wa

s found.

The complication regarding the effec’civénes's of the existing exempt market rules comes from the

resolution of the $32 billion of Third- Party A

BCP. Under the negotiated Montreal Accord, there was a

requirement for releases of all parties mvolved in the Montreal Accord, specifically, rating agencies,
banks and investment dealers. Other than I;he truly “retail individuals” that did not have the

sophistication, or at a minimum, the resf,ow

ées to be purchasing ABCP, Term ABS or Structured

Products, other exempt purchasers were sufﬂment!y sophisticated had Structured and Synthetic
Financial Products not been part of the equatron By separating the definitions of Asset-Backed

Securities and Structured Products, the exis
the Proposed Exempt Distribution Rules for
and ABCP. Currently exempt investors <§:an

ting exempt market rules can remain as is for Term ABS and
Securitized Products may be applied to Structured Products
continue to provide liquidity to consumer and commercial

originators without incurring additional%cosir; and expenses imposed by the Proposed Securitized

Products Rules that an exempt investor%shof ;

id be able to choose to waive.

Alternatively, if the definition of Securitized Products is not changed as we have suggested above by
removing the reference to Asset- Backed Sez urities, then a minimum amount investment exemption
should be maintained. Also, the mvestor whlch is qualified as an “Eligible Securitized Product Investor”

under the rules should have the right to,gopr

an information memorandum or contin@;ou

L10Z-1€-80  ‘w'd /£18E€:20

oyt of any disclosure requirements, whether in the form of
s disclosure, and opt out of any requirement to purchase
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investments through a registrant. As we hc ve commented above, the Term ABS market has weathered
the credit crisis well and the issues dlscusse.d with regards to the failures in the ABCP market have now
been resolved through improved d:sclosure and liquidity agreements. In the past, some retail investors

6/ L

were part of the exempted market but we
Montreal Accord. In the vast majority of C

Page6of 8

thmk this was an exception and was addressed through the
’“es private exempt market investors are, and have been,

sufficiently sophisticated and knowledggab & to protect their interests.

Prospectus Disclosure

Subject to our comments, we agree witil the prospectus disclosure rules proposed in the Notice and
should be applied to Asset-Backed Secu{ritiex;‘s and Structured Products. In light of our general comments,
short form and shelf prospectus eligibility should remain restricted to Asset-Backed Securities and not

be available to Structured Products.

Time to Review Offering Infurméticm

Specifically in respect of whether invest%ors

have sufficient time to review shelf supplements, there

should be a mandatory time period for fev;ew prior to the first sale. During the financial crisis when
BDC was managing the Canadian Secured Cg.ed,lt Facility, investors commented to BDC that leading up to

the financial crisis, the demand for Canédl
filled in less than a day and, often, in a ﬁew

i Term ABS was very high and consequently, offerings were
§1omrs. Accordingly, to be able to place an order in time to

buy Term ABS, investors did not have suﬁ‘icaent time to make an investment decision. At a minimum,
investors should be permitted one to t?’gree business days to review a shelf supplement.

In regard to MTN/continuous distributic}n prospectus supplement provisions, consistent with our

comments above about shelf suppiemehts,

review any available continuous disclostire
continuous basis, time should be provid|
improve since affording investors the time

there should be a mandatory time period for investors to
information. While the information is available on
D investors to retrieve and analyse it. Market liquidity will

%

1o review the offering information will bring to the market

any investors that did not participate dn@e tg the lack of time to make an investment decision.

Pool Asset and Payment Disclosﬁxre

We concur with the proposed rules tha€ asset- or loan-level disclosure or grouped asset disclosure is not

necessary. As alluded to in your questién,
standardized data points for disclosure for
In many cases for Structured and Synthetic

would be cumbersome to determine appropriate
gll the various asset classes and potentially new asset classes.
Finances Products, there is no asset- or loan level data to

disclose as there is for traditional asset iclassves Traditional asset classes like automobile and equipment
leases and loans, credit card, residentia{ mqrtgages, or accounts receivables are fairly consistent and

comprise a large and diverse number of a

not provide any significantly better mforma

exception in that pools comprise a hmtted

diverse, which is why greater asset- levei duge

provider.

L102-1£-30 ‘Wd 65:18€120

ets ‘such that disclosure of asset- or lcan-level details would

\ ion for investors to make a risk analysis. CMBS is the
umber of assets that are not significantly consistent or

¢ diligence is generally conducted by the third-party first loss
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Such a requirement would add a signifi{:an'
correspondingly small incremental benéﬁt

Page 7 of 8

-administrative burden and expense on originators with a
if any, to investors. Additionally, depending upon the extent

of the asset- or loan-level detail that may be requsred to be disclosed, such information may be

considered proprietary by originators. Acc:

originators to complete a transaction.

Mandatory Review of Pool Asset:s

A standardized, mandatory review of pool

rdmgiy, such requirement would be an obstacle for some

3ssets is generally part of the due diligence that is conducted

by the issuer/originator and underwriters tp make full, true and piain disclosure. Requiring the issuer or

third party to conduct a review of the poo
the cost of issuances for originators sine t

'assets that will be disclosed in the prospectus will increase
fe increased liability to a third party will require that

significant fees be charged to compensate t:heiparty for taking such prospectus liability. ifa

standardized review is established, thEI? the

review should continue to be conducted by a third party as

part of the due diligence process and not expase such third-party to prospectus Habilities.

Originator “Skin-in-the-Game”

We believe that one of the fundamenta}él tefiets of securitization is risk retention by the originator of
assets. The concept of “skin-in-the-game” ;hgns the economic interests of the various parties to a

securitization transaction. Canadian Asset-

Backed Securities originators had “skin-in-the-game”; the

same cannot be said of Structured Products. The Structured Products client or counterparty was not an

originator in the traditional sense and its “s

km -in-the-game” was misaligned to the economic interest of

the ABCP conduit. This misalighment re qux&“ed the need for the Montreal Accord to negotiate a

settlement to “maintain the asset”.

There should not be mandatory amouni}s o
any, for Asset-Backed Securities and Struct

Disclosure that Fosters Market Efﬂciencﬁy. T

investors if there is any or no risk retentioni;
retention will create inefficiencies in the m;

‘:ris'k retention but mandatory disclosure of risk retention, i

Jred Products under the principle of Appropriate and Timely
he:rule should be that originators nieed to clearly disclose to
Mandating actual amounts or percentages and types of risk
arket Many asset classes will achieve this requirement in a

number of different ways that are apprj@pnate to the asset classes in question. In other words, “one size

does not fit all” asset classes, originators of
market with the efficiency to appropriat:ely
meet the requirements of all stakeholders i
accountants, lawyers and regulators. |

structures. This principle-based approach will provide the
f:trpcture a transaction and disclose the information that will
b the transaction, namely investors, rating agencies,

We trust that our comments will be confstmfi:ti\;'e and helpful. If you require any clarification or have any
additional questions, please do not hesitateito:contact the undersigned.

110C-1€-80 ‘wd 6116£120
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Yours truly,
e
o

Kf//{»"ﬁﬁt— -

L~

Paula Cruickshank
Vice-President, Securitization

E,/j;? e
v /77‘?4’
d

. Ted Fujisawa

Director, Securitization
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