
 

August 10, 2004 

 
Ms. Noreen Bent 
Manager and Senior Legal Counsel, Legal and  
Market Initiatives 
British Columbia Securities Commission 
P.O. Box 10142, Pacific Centre 
701 West Georgia Street 
Vancouver, British Columbia 
V7Y 1L2 
 
- and - 
 
Anne-Marie Beaudoin 
Directrice du secretariat 
Autorité des marchés financiers 
800 square Victoria, 22nd Floor  
P.O. Box 246, Tour de la Bourse 
Montreal, Quebec  
H4Z 1G3 
 
Dear Sirs/Mesdames 
 
Re: CSA Notice 81-405 – Request for Comment on Proposed Exemptions for 

Certain Capital Accumulation Plans 
 

 

The Association of Canadian Pension Management (ACPM) and the Pension Investment Association of 
Canada (PIAC) are pleased to jointly provide comments to the members of the Canadian securities 
administrators (CSA) on the proposed exemptions for certain capital accumulation plans (CAPs) 
published for comment by CSA Notice 81-405 on May 28, 2004.   

ACPM and PIAC have been active participants throughout the past few years in the work to develop the 
Guidelines for Capital Accumulation Plans released by the Joint Forum of Financial Market Regulators 
on May 28.  We are pleased that the Guidelines have been released in final form and reflect many of the 
views we have expressed over the years. We are also very pleased that the CSA have released the 
proposed exemptions for comment⎯the proposed exemptions are essential for the proper administration 
and implementation of the final Guidelines by industry participants.   
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Overall we support the work of the CSA, along with the other members of the Joint Forum of Financial 
Market Regulators, to promote a nationally harmonized regime for CAP sponsors, administrators and 
service providers, including managers of mutual funds that are investment choices for CAP participants. 
We believe that the final Guidelines for CAPs issued by the Joint Forum, when combined with the 
proposed CSA exemptions, will serve to clarify the obligations of CAP market participants and will result 
in more complete and consistent investor protection for participants in CAPs. 

We have elected to provide our comments in the form of the attached memorandum and hope that the 
CSA will find our comments to be constructive.  

We thank you again for the opportunity to work with you on this important initiative.  We look forward to 
continuing to work with the CSA in finalizing the exemptions which are essential to the proper 
implementation of the final Guidelines. 

 

 

Yours truly, 

ORIGINAL SIGNED BY: 

 

Stephen Bigsby, Executive Director    Keith Douglas, General Manager 

Association of Canadian Pension Management Pension Investment Association of 
Canada 

 

 

 



CSA Notice 81-405 

Request for Comment on Proposed Exemptions for Certain Capital Accumulation Plans  

Joint Submission of ACPM and PIAC 

August 10, 2004 

____________________________________________________________________________________ 

Our comments on the proposed exemptions reinforce the fundamental principle for the regulation of 
CAPs that we urge the CSA to keep in mind. The regulation of CAPs must be harmonized across Canada 
and across industry sectors.  It is essential that industry participants be able to easily understand the rules 
that apply to them.  Those rules must be the same whether those industry participants and the participants 
in CAPs, are based in British Columbia, in Ontario, in Quebec or in any other province or territory in 
Canada.  Similarly, the rules and the regulatory burden on industry participants should be the same 
whether the investment choices in a CAP are public mutual funds, pooled funds (that is, exempt mutual 
funds), segregated funds, GICs or any other type of security or investment product. By keeping the rules 
harmonized in these circumstances, participants in CAPs will have the same investor protection without 
regard to investment choice and province of residence. 

Form of the Proposed Exemptions 

1. As a preliminary matter, we wish to comment on the form the proposed exemptions will take in 
the various provinces and territories.  In the CSA Notice, you state “In most provinces, we expect 
to adopt the proposed exemption in the form of a blanket exemption from the dealer registration 
and the prospectus requirements for certain trades in mutual fund securities”.  You then note that 
since the Ontario Securities Commission does not have authority to grant blanket exemptions, 
that market participants will still have to apply for exemptions in Ontario.  You also note that the 
CSA is working on a national exemption rule and that you contemplate that at some point the 
proposed exemptions might be incorporated into that national instrument. 

We urge all members of the CSA to move towards a nationally uniform exemption.  If the most 
expeditious way of accomplishing this objective in provinces that do not have the ability to grant 
blanket exemptions is to publish for comment a draft rule that is the same as the blanket 
exemptions granted in the other provinces and territories, we strongly recommend this be done. It 
will be most inefficient for industry participants to make applications for the expected relief and 
we wish to note our objections to this procedure proposed for Ontario market participants. We 
also strongly recommend that the CSA include this exemption in the anticipated national 
exemptions rule.  

If the OSC (and the other applicable provinces without the authority to grant blanket exemptions) 
does not publish a draft rule in the form of the proposed exemption, we encourage the OSC to 
explain which CAP participant the OSC expects to make the application⎯who does the OSC 
consider caught by the prospectus requirements (ie. the mutual funds, being the investment 
choices in the CAP? the CAP administrator? the CAP sponsor?) and the dealer requirements (ie. 
the CAP administrator? the CAP sponsor?).  How will the application fees be levied?  Can more 
than one issuer/CAP administrator/CAP sponsor apply in one application for identical relief? 
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Additional exemptions are needed to achieve full harmonization across Canada 

2. In the CSA Notice, you note that in some CSA jurisdictions the information that is given to CAP 
participants may constitute an offering memorandum. You explain the situation under the laws of 
Saskatchewan and Nova Scotia, but do not provide conclusive views on the effect of these laws in 
that you use words such as “may constitute”, “likely constitute” and “such as”.  It would be useful 
to understand definitively if other provinces will take similar positions in light of their regulation. 
For the reasons we provide below, we strongly recommend that the proposed exemption provide 
an additional exemption from all provincial/territorial legislation that may have this effect. 

In our view as we outline above, it would be an inappropriate result for CAP participants in 
certain provinces to have different rights from the CAP participants in other provinces.  Equally 
importantly, we submit that the Final Guidelines have been drafted on the premise and fully 
recognizing that traditional securities legislation and principles fit awkwardly with the 
relationships between CAP sponsors, CAP administrators, CAP participants and the issuers, 
together with the managers of those issuers, that are investment choices for CAPs.  

The CAP participant does not rely on the information that is provided by the mutual funds or their 
managers in making an investment choice.  The CAP participant is relying on the information 
being provided to him or her by the CAP administrator or sponsor.  For the most part, the CAP 
administrator or sponsor picks appropriate investment choices and provides participants with the 
information contemplated in the Final Guidelines.  In many cases, the investment choices are 
limited to a defined menu of choices. The CAP administrator or sponsor arranges for the 
investment choices, with the applicable mutual funds and their managers, asking for information 
from those entities, which it then packages appropriately to provide to the CAP participants. The 
mutual funds and their managers have an obligation, at law and also, in some cases, by contract 
with the CAP sponsor or administrator to provide accurate information to that entity.  But the 
mutual funds and their managers do not provide information directly to the CAP participants, 
particularly since much of the contents of a conventional simplified prospectus would not apply 
to the circumstances that apply to the CAP participant. 

The traditional securities legal analysis of a “chain” of responsibility between the mutual funds 
(as issuers of securities) and the ultimate investor (the CAP participant), in this way, has been 
broken. It would be inappropriate for securities legislation to contemplate any rights against the 
mutual funds directly by the CAP participant. Similarly, it is equally inappropriate for securities 
legislation to somehow apply to the CAP and deem it, or its sponsor, as akin to an “issuer” of 
securities. The CAP participant would have rights against the CAP administrator or sponsor, 
depending on the terms of the CAP and the relationships formed at law.  In our view, the Final 
Guidelines are consistent with and substantiate this analysis.  

We believe that the second question posed in the Notice is based on a traditional securities legal 
analysis, which we submit does not apply to the relationships formed with CAPs.  You ask 
whether CAP participants should have recourse against an issuer of a security, which would mean 
the mutual funds (since the mutual funds are the only permitted issuers) and whether CAP 
participants should be given rights of withdrawal similar to those that apply when an investor 
purchases securities directly from those funds. Again, we submit that the traditional securities 
analysis does not apply to CAP relationships, which are significantly different from the traditional 
securities relationships. 

In our view, granting the prospectus and dealer exemptions, along with the exemptions from any 
regulation dealing with offering memoranda, does not reduce investor protection for the CAP 
participants, particularly given the Final Guidelines and the CAP relationships at law. 
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Existing exemptions should be incorporated in the proposed exemptions 

3. In order to achieve the overall harmonization goals we outline above, we recommend that the 
Alberta and Ontario securities commissions re-consider the existing exemptions provided by way 
of existing local rule and, unless there is a compelling reason to retain them in a separate rule, 
incorporate any provisions that are important to existing relationships into the proposed 
exemption.  The Notice describes, without additional explanation, that the Alberta Commission is 
inclined to revoke its local rule, but that the Ontario Commission “expects to retain” its existing 
exemption, being OSC Rule 32-503 Registration and Prospectus Exemption for Trades by 
Financial Intermediaries in Mutual Fund Securities to Corporate Sponsored Plans. 

In our view, the Final Guidelines, when coupled with the proposed exemption, will serve to 
achieve the harmonization goals we believe are essential. It is not clear to us, whether a CAP that 
falls within the restricted confines of the existing Ontario rule, for example, would be required by 
law to follow the Final Guidelines.  The exemptions provided in that rule do not have the same 
conditions as those proposed under the proposed exemptions. We believe that some industry 
participants may be legitimately relying on the Alberta and Ontario rules and submit that these 
exemptions should be incorporated into the proposed exemptions (to the extent they are not 
covered by the proposed exemptions) and made to apply on a national basis, so that the regime 
that applies to CAPs can be found in one place. 

Comments on specific provisions of the proposed exemption 

4. As a preliminary drafting matter, since the proposed exemptions will be used by industry 
participants who may not be familiar with terminology used by the CSA and defined in securities 
legislation, we recommend that the term “mutual fund” be explained in a companion policy to the 
proposed exemption. Readers of the proposed exemption should understand that the term “mutual 
fund” includes both publicly offered mutual funds, and also exempt mutual funds, which are more 
commonly referred to as “pooled funds”. 

5. It is not clear to us whether the CSA intend for the conditions to the prospectus and the 
registration exemptions to be identical to the expectations for CAP sponsors and administrators 
contained in the Final Guidelines.  For example, are the conditions set forth in subsection 2.1(b) 
and (c) the same as, or in addition to, the provisions in the Final Guidelines?  In our view, the 
proposed exemptions should link back to the Final Guidelines and should not add any new 
requirement from those contained in the Final Guidelines.  Our overriding recommendation is that 
regulation of CAPs be harmonized⎯across Canada and across industry sectors.  The fact that 
mutual funds are investment options should not give rise to additional requirements for CAP 
industry participants.  We recommend that the proposed exemption refer to the Final Guidelines, 
without repeating the provisions.  This will allow for the proposed exemption to stay in step with 
any changes to the Final Guidelines. 

If the CSA do not take the above approach, we recommend that any differences be explained and 
industry participants be given an opportunity to understand why the CSA is proposing different 
requirements when mutual funds are investment options under CAPs. 

6. If the existing conditions are retained, we have the following comments on those conditions and 
on the other provisions in the proposed exemption. 
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Section 2.1 

(a) Paragraphs (c) (iii) and (iv) use terminology that is different from current CSA regulation 
of investment funds.  We recommend that (iii) be amended to refer to the fundamental 
investment objective of the mutual fund and that (iv) be amended to refer to the 
investment strategies of the mutual fund. 

(b) Is the information contemplated to be provided by the plan sponsor under section 2.1, to 
be in writing?  When is this information to be provided?  In advance of making an 
investment choice? 

(c) Paragraph (e) could more usefully refer back to the rules relating to calculation of 
performance by mutual funds contained in NI 81-102.  The conditions currently 
contained in paragraph (e) are less precise than in NI 81-102 and we recommend 
uniformity in this regard. 

(d) Paragraph (f) refers to “changes” in the mutual fund.  What kind of changes?  As you 
know, public mutual funds must disclose all “material” or “significant” changes (both 
those terms are defined under securities regulation) and cannot make “fundamental” 
changes without securityholder input.  What is contemplated in paragraph (f)?  We 
recommend further precision and clarity, given the rules that apply to public mutual 
funds. 

(e) Paragraph (g) refers to “decision-making tools”.  Are these intended to be different from 
those discussed in the Final Guidelines? 

Section 2.2 

(f) Section 2.2 is adequate, as drafted (although we believe the requirement to give contact 
information to CAP participants is somewhat self-evident in the circumstances), however 
we recommend that it is equally important that CAP participants be given information 
about any fees that the registrant will charge to the CAP participants, any payments that 
are going to the registrant from the CAP sponsor or administrator or the mutual funds and 
their managers, together with any relationships between the CAP sponsor or 
administrator, the mutual funds and their managers and the registrant. 

Section 2.3 

(g) As a drafting matter, we believe the phrase “the prospectus requirement does not apply to 
a distribution of a security of a mutual fund that complies with the conditions set out in 
section 2.1” needs additional clarity.  We are unsure if you mean that the distribution 
complies or if you mean that the mutual fund complies (which cannot be the correct 
interpretation, since the conditions in section 2.1 do not impose obligations on the mutual 
fund).  We believe that this sentence should be redrafted to state “the prospectus 
requirement does not apply to a distribution of a security of a mutual fund, if in respect of 
each trade, the conditions set out in section 2.1 have been complied with.” 

(h) Paragraph (i) imposes a requirement that the applicable mutual funds must comply with 
the investment restrictions in NI 81-102.  We point out that the Final Guidelines 
contemplate that when investment funds are offered in a CAP that is a registered pension 
plan, that the funds must comply with the investment rules under applicable pension 
benefits standards legislation. The Final Guidelines also confirm that mutual funds must 
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comply with NI 81-102.  In our view, the Final Guidelines are ambiguous, since it may 
not be possible for a mutual fund (generally a pooled fund) that is an investment option 
under a registered pension plan to comply with both pension investment restrictions and 
NI 81-102, since the investment restrictions and practices are not completely compatible 
or harmonized in several important areas.  We submit that the CSA should resolve this 
ambiguity, by providing that a mutual fund (including a pooled fund) that is an 
investment option under a CAP that is a registered pension plan must comply with 
applicable pension investment restrictions and practices, without also having to comply 
with NI 81-102.  Mutual funds (including pooled funds) that are investment options in 
any other form of CAP must comply with NI 81-102. 

(i) As a drafting matter, we also recommend that paragraph (i) refer to the restrictions on 
investments and investment practices set out in NI 81-102, to clarify that you intend for 
mutual funds, when used as investment options in CAPs that are not registered pension 
plans (see our comment (h) above), to comply with all of Part 2 of NI 81-102. 

(j) As a drafting matter, we find the use of the word “advised” in paragraph (ii) to be a 
somewhat imprecise usage. As you know, in order for mutual funds to operate (unless 
they are internally managed), they must have a registered portfolio manager or engage an 
entity that is exempt from registration to provide that service.  Also what is intended by 
the words “in whole or in part”?  We recommend this provision be deleted, since it does 
not add anything that is not already required by securities laws, unless the CSA wishes to 
ban internally managed funds, in which case, this should be stated more directly. 

Section 3.1 

(k) We recommend that this section be deleted as unnecessary regulation.  This provision is 
more in keeping with traditional securities law analysis and relationships, when the 
members of the CSA wish to be able to identify and monitor exempt market purchases 
and to allow the public to monitor exempt market distributions by business corporations.  
As we have outlined, we believe that CAPs do not give rise to traditional relationships 
and accordingly, we see no need or benefit for CSA members keeping track of CAP 
participants’ investments in mutual funds nor do we see any necessity for public tracking 
of these distributions.  It may be that securities regulation in some provinces requires that 
these reports be filed (but likely on a trade-by-trade basis).  If this is the case, we 
recommend that the proposed exemption be amended to provide a complete exemption 
from the trade reporting requirements, including payment of applicable exempt 
distribution fees. 

We point out that insurance products used as investment options would not be subject to 
a similar regulatory burden and without a complete exemption, CAPs using mutual funds 
as investment options would be subject to an extra regulatory burden. If this provision is 
retained, we would appreciate understanding what benefit the CSA see in retaining it, 
compared against the compliance costs to CAP participants and industry participants.  

If this provision is retained, we urge the CSA to recognize CAP relationships and put the 
obligation to file the reports on the CAP administrator or sponsor, and not on the mutual 
funds.  In any event, given the national scope of many CAPs, it is often very difficult for 
mutual funds to know in which provinces it must file these reports based on the 
province/territory of residence of the CAP participants. 
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Responses to questions asked in CSA Notice 

The CSA ask two questions in the CSA Notice.   

In response to the first question, we submit that it would be more useful for CAP participants to receive a 
breakdown of fees and expenses in most cases, rather than an aggregated number.  However, as we point 
out above in paragraph 5, we believe that the proposed exemption should refer to the Final Guidelines and 
not impose different and, certainly not more onerous requirements than those suggested in the Final 
Guidelines.  

We have largely addressed the second question in paragraph 2 above.  However, we wish to emphasize 
that, in our view, the CSA should not deem, or look upon the CAP as an issuer of securities.  Rather, a 
CAP, as is recognized in the Final Guidelines, is the same as other registered tax plans, such as RRSPs 
and as such is not a separate “security” or “issuer”.  CAP participants do not receive an “interest” in a 
CAP.  They invest directly in the securities [or otherwise] of the investment options chosen by them. 

 



 

March 23, 2005  

Alberta Securities Commission 
British Columbia Securities Commission 
Manitoba Securities Commission 
New Brunswick Securities Commission 
Securities Commission of Newfoundland and Labrador 
Registrar of Securities, Department of Justice, Government of the Northwest Territories 
Nova Scotia Securities Commission 
Registrar of Securities, Legal Registries Division, Department of Justice, Government of Nunavut 
Ontario Securities Commission 
Prince Edward Island Securities Office 
Autorité des marchés financiers 
Saskatchewan Financial Services Commission 
Registrar of Securities, Government of Yukon 
 

Dear Sirs/Mesdames: 

Re:  Proposed National Instrument 45-106 Prospectus and Registration Exemptions (the 
“Proposed Rule”) 

The Association of Canadian Pension Management (ACPM) is the national voice of private and 
public sector pension plan sponsors in Canada as well as the professional advisory firms they 
retain and related stakeholders. The ACPM represents pension plans with $300 billion in assets 
and over 3 million plan members. 

We are pleased to respond to your request for comments on the Proposed Rule. As the ACPM is 
committed to clarity in pension legislation, regulations and arrangements, we commend you on 
your efforts to achieve greater uniformity regarding exempt distributions. 

This letter examines the various types of retirement and savings plans currently in use, and 
discusses how the Proposed Rule and the prospectus and registration exemptions proposed in 
CSA Notice 81-405 (the “CAP Exemption”) can be revised to work better in the context of those 
plans. 

1. General Comments 

(a) The Need for Harmonization 

As we noted in our comment letter on the CAP Exemption, which have attached for your ease of 
reference, it is essential that the exemptions available to pension funds and other capital 
accumulation plans be uniform across Canada.  Uniformity across provinces and consistency 
across investment products will ensure that all investors have an equal level of effective 
protection. 

Harmonization Across Jurisdictions –  We strongly support uniformity across all jurisdictions in 
Canada.  This will permit pension industry participants to understand more easily the securities 
law exemptions available to them, and permit service providers to design products that can be 
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offered in the same manner across Canada.  There is no compelling reason for plans in different 
Canadian jurisdictions to be treated differently. 

Harmonization Across Plans -  In our view there are strong arguments in favour of harmonizing 
securities law exemptions for plans in an even broader sense than we propose in this letter. As 
we note below, sponsors of plans are subject to significant fiduciary responsibilities, and are not 
subject to the conflicts of interest inherent in the retail securities distribution model. Ideally, we 
would like to see these structural differences recognized in the exemptions. 

(b) Categories of Plans 

Our comments in this letter refer to “pension plans” and “pension funds”, which are pension plans 
and pension funds that are regulated by a pension supervisory authority (for example the Office 
of the Superintendent of Financial Institutions Canada or the Financial Services Commission of 
Ontario).  A pension plan is required by pension benefits statutes to have administrator, who is 
subject to specific fiduciary duties.  The assets of pension plans must be invested in accordance 
with specific statute-imposed investment rules. 

We also refer to “CAPs”, which are capital accumulation plans subject to the Guidelines for 
Capital Accumulation Plans (the “CAP Guidelines”) published in May 2004 by the Joint Forum of 
Financial Services Regulators. These include group registered retirement savings plans, deferred 
profit-sharing plans and registered education savings plans.  The plan sponsor is not subject to 
the heightened standard of care imposed under pension legislation, but has specific 
responsibilities under the CAP Guidelines. 

We use the term “plan” to refer to both pension plans and CAPs. 

Our comments below are based on a division of plans into three categories.  

Category 1.  Pension plans where the sponsor or its investment advisor makes the investment 
decisions or the sponsor acts as an intermediary between the plan members and the issuer of the 
investment. This category consists mostly of defined benefit (“DB”) pension plans, although there 
are also some defined contribution (“DC”) pension plans in this category. It would also include 
corporate-sponsored CAPs covered by OSC Rule 32-503 Registration and Prospectus 
Exemption for Trades by Financial Intermediaries in Mutual Fund Securities to Corporate-
Sponsored Plans (“OSC Rule 32-503”). 

Category 2.  DC pension plans (other than those in Category 1) and CAPs that are not pension 
plans, in each case where the plan sponsor complies with the CAP Guidelines.  Members make 
the investment decisions. 

Category 3.  CAPs where the plan sponsor does not comply with the CAP Guidelines. 

2. The Accredited Investor Exemption  

The Proposed Rule provides an exemption from the prospectus and registration requirements for 
a “pension fund” that “purchases as principal”.  It is currently unclear how that exemption applies 
to a pension plan.  A pension plan is required to establish a pension fund which is held by a 
trustee, insurance company or other approved entity.  The entity that holds the assets of the 
pension fund does not purchase as “principal” in the traditional sense of the word.  In a DB 
pension plan, where the administrator or its agent makes the investment decisions and the plan 
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sponsor/employer bears all of the investment risk, there seems no doubt that the pension fund 
should be seen as an “accredited investor”. 

Some plan sponsors/employers choose to retain investment responsibility even in a DC pension 
plan.  We see this as analogous to investing the assets of a fully managed account.  In a fully 
managed account, the investor bears the investment risk, but investment decisions are made by 
a sophisticated person.  The Proposed Rule deems to be purchasing as principal certain persons 
who are acting on behalf of a fully managed account: see sections 2.3(3) and (5).  If those 
persons are deemed to be purchasing as principal, so too should a pension fund where the 
investment decisions are made by administrator and not by the members.  Accordingly, we 
believe that pension funds where the plan administrator or its investment advisor makes the 
investment decisions (Category 1 above) should have the benefit of the accredited investor 
exemption. 

If members of a CAP deal only with the sponsor who, in turn, deals with the ultimate suppliers of 
the funds, then these CAPs should also be eligible for the accredited investor exemption. There is 
a convergence of interests between member and sponsor in these plans to ensure the same level 
of protection as with the more restrictive requirements imposed on retail funds sold directly to 
plan members. 

By contrast, we believe that the accredited investor exemption should not be available to a CAP 
(Categories 2 and 3) where members make the investment decisions and deal directly with the 
fund supplier.  These types of plans do not operate like fully managed accounts, and plan 
members need the protection offered by the CAP Guidelines or the prospectus and registration 
requirements. 

We recommend that pension funds that fall into Category 1 be deemed to be purchasing as 
principal, so that it is clear that they have the benefit of the accredited investor exemption.  Plans 
where members make the investment decisions when dealing directly with the fund supplier 
(Categories 2 and 3) should not be considered to be “accredited investors”. 

3. The CAP Exemption 

The CAP Exemption relates to the two categories of plans where members make investment 
decisions without the intervention of the plan sponsor. We continue to hold the views expressed 
in our earlier comment letter regarding the CAP Exemption. Most notably, as discussed above, 
we strongly believe that the CAP Guidelines and the CAP Exemption should both be amended to 
accommodate pooled funds. 

The administrator of a pension plan is subject to a heightened statutory standard of care beyond 
the common law standard imposed on a fiduciary. A DC pension plan in which members make 
the investment decisions is also subject to the CAP Guidelines. In our view, if the administrator of 
a DC pension plan considers it prudent for the investment options include pooled funds, those 
pooled funds should be available to the members even though pooled funds are not currently 
permitted under the CAP Guidelines or the CAP Exemption. In the context of a pension plan, the 
heightened statutory standard of care makes the investor protections of a prospectus and dealer 
registration unnecessary. There can be no doubt that the administrator must ensure that plan 
members receive enough information to be able to make informed investment decisions.  In 
addition, the plan will be registered with and subject to the supervision of the applicable pension 
supervisory authority. 
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Similarly, the CAP Guidelines impose obligations on the plan sponsor and service providers to 
the CAP.  The CAP sponsor is required, among other things, to select the investment options that 
are appropriate for the CAP and to provide to CAP members the information and decision-making 
tools contemplated by the CAP Guidelines.  

By contrast, if the plan sponsor does not adhere to the CAP Guidelines, the CAP members will 
not have the protection described above, and the prospectus and registration requirements 
should apply to protect the members. 

We recommend that CAPs that fall into Category 2 have the benefit of the CAP Exemption.  
CAPs in Category 3, where members do not have the protection contemplated by the CAP 
Guidelines, should not be entitled to the CAP Exemption. 

Once the CAP Exemption is revised and finalized, it should be added to the Proposed Rule. 

4. Other Exemptive Provisions 

In connection with the Proposed Rule, the Ontario Securities Commission proposes to transfer 
into OSC Rule 45-501 Ontario Prospectus and Registration Exemptions (“OSC Rule 45-501”) the 
current content of OSC Rule 32-503.  

If the approach described in this letter is followed, there will be no need to maintain the current 
content of OSC Rule 32-503, as such trades will be exempt under the Proposed Rule.  We are 
therefore making this submission to the Ontario Securities Commission in a separate letter, in the 
context of their proposed amendments to OSC Rule 45-501. A copy of that letter is attached.  

If our approach is not followed, we question why OSC Rule 45-501 is required in Ontario but not 
in any other jurisdiction. 

5. Fees 

As mentioned in our earlier comment letter on the CAP exemption, we believe that trades to plans 
should be exempt from the exempt trade reporting requirement, and that such trades also should 
not be subject to an activity fee or included for the purpose of calculating a capital markets 
participation fee. Tax-deferred retirement savings plans receive preferred treatment under the 
Income Tax Act (Canada) and other pieces of legislation for significant public policy reasons. We 
submit that such preferential treatment is also justified under securities regulation. Fees and 
reporting costs are ultimately borne by those who are trying to save for retirement. We submit that 
this is an unnecessary burden. In the context of DB plans, such costs only increase the funding 
problems facing plan sponsors. 
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6. Summary 

As proposed above, we believe that securities law exemptions should be available to plans as 
follows: 

Type of Plan Exemption for Trades to the Plan 

Pension funds where the sponsor or its agent 
makes the investment decisions and CAPs 
where the sponsor acts as an intermediary 
between the members and the issuer of the 
investment. 

Accredited investor, with the fund deemed to 
be purchasing as principal. 

CAPs that are pension plans or that comply 
with the CAP Guidelines. 

Revised CAP exemption. 

CAPs that are not pension plans and do not 
comply with the CAP Guidelines. 

No exemption available. 

 

If you have any questions in connection with our comments, please let us know. We would be 
happy to make further submissions on any issues that are of interest to you. 

Yours truly, 

The Association of Canadian Pension Management 

 

(ORIGINAL SIGNED BY): 
 
Stephen Bigsby 
Executive Director 



 

March 23, 2005  

 
Ontario Securities Commission 
20 Queen Street West 
Suite 1900, Box 55 
Toronto, Ontario M5H 3S8 
 
Attention: John Stevenson, Secretary 
 
Dear Sirs/Mesdames: 

Re:  Proposed Amended and Restated OSC Rule 45-501 Ontario Prospectus and 
Registration Exemptions (the “Proposed Ontario Rule”) 

 

The Association of Canadian Pension Management (ACPM) is the national voice of private and 
public pension plan sponsors in Canada, as well as the professional advisory firms they retain. 
The ACPM represents plans with $300 billion in assets and over 3 million plan members. 

We are pleased to respond to your request for comments on the Proposed Ontario Rule. We 
have concurrently provided comments to all the Canadian Securities Administrators (“CSA”) on 
Proposed National Instrument 45-106 Prospectus and Registration Exemptions (the “Proposed 
National Rule”). A copy of that letter is attached. This letter deals with the proposed transfer of 
OSC Rule 32-503 Registration and Prospectus Exemption for Trades by Financial Intermediaries 
in Mutual Fund Securities to Corporate-Sponsored Plans (“OSC Rule 32-503”) into the Proposed 
Ontario Rule.  

OSC Rule 32-503 pre-dates the current accredited investor exemption as well as the exemption 
proposed in CSA Notice 81-405 Proposed Exemptions for Certain Capital Accumulation Plans 
(the “CAP exemption”). In our comment letter on the Proposed National Rule, we advocate an 
approach to exemptions for trades to regulated pension plans and other tax-deferred retirement 
savings plans (collectively, “plans”). That approach involves revising the accredited investor 
exemption and the CAP exemption. The revised CAP exemption would then be incorporated into 
the Proposed National Rule. If our approach is followed, it will not be necessary to transfer the 
current content of OSC Rule 32-503 into the Proposed Ontario Rule, as the trades covered by 
OSC Rule 32-503 would already be exempt under the revised accredited investor exemption or a 
revised CAP exemption. 

As emphasized in our comment letters on the Proposed National Rule and the CAP exemption, 
harmonization across jurisdictions is essential for pension industry participants and plan 
members. We believe that the current content of OSC Rule 32-503 should either be adopted 
across Canada, if there is an undeniable policy reason for it, or repealed altogether. The rules for 
trades to plans must be uniform across Canada. We question why it is necessary for the content 
of OSC Rule 32-503 to be maintained when Alberta is willing to repeal its local provisions in the 
interest of national uniformity. We urge you to do the same and integrate the substance of OSC 
Rule 32-503 into the Proposed National Rule. 
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If you have any questions in connection with our comments, please let us know. We would be 
happy to make further submissions on any issues that are of interest to you. 

Yours truly, 

The Association of Canadian Pension Management 

 
(ORIGINAL SIGNED BY): 
 
Stephen Bigsby 
Executive Director 


